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EXXON CORPORATION, 

Plaintif f-Appellant, 
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THE CITi OF NEW YORK; ENVIRONMENTAL 
PROTECTION ADMINISTRATION. OF THE CITY 
OF NEW YORK; and ADMINISTRATOR OF THE 
ENVIRONMENTAL PROTECTION ADMINISTRATION 
OF THE CITY OF NEW YORK, 

Defendants-Appellees. 


GETTY OIL CO. (Eastern Operations), INC., 

GULF OIL CO. - U.S.; MOBIL OIL CORPORATION; 
and SUN OIL COMPANY OF PENNSYLVANIA, 

Plaintiffs-Appellants, 

-against- 

THE CITY OF NEW YORK; HERBERT ELISH, 
Environmental Protection Administra¬ 
tor of the City of New York; and the 
ENVIRONMENTAL PROTECTION ADMINISTRA¬ 
TION OF THE CITY OF NEW YORK, 

De fend ants-Appel lees . 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 


BRIEF OF APPELLANTS 


PRELIMINARY STATEMENT 


Appellants Exxon Corporation (hereinafter "Exxon") 
Getty Oil Co. (Eastern Operations), Inc., Gulf Oil Co. - U.3 


Mobil Oil Corporation, and Sun Oil Company of Pennsylvania 



(hereinafter "the Getty plaintiffs" or together with 
Exxon "appellants"), seek reversal of the decision and 
Order of Hon. Charles E. Stewart, Jr., U.S.D.J., dated 
March 8, 1974, denying their motions for summary judgment. 
372 F.Supp. 335 (S.D.N.Y. 1974). See Joint Appendix 
p. 125a. On April 15, 1974 Judge Stewart entered an Order 
certifying for appeal under 28 U.S.C. §1292(b) the ques¬ 
tions raised in appellants' motions. This court accepted 
the appeal by Order dated May 28, 1974. 

This "superseding" joint Brief for Appellants 
is submitted after a 24-month deferral of oral argument, 
pursuant to Order of this court, pending resolution of a 
related appeal in the District of Columbia Circuit. The 
present Brief consolidates, updates and replaces the 
Briefs of the Getty plaintiffs and Exxon filed August 14 
and August 19, 1974 respectively; the Reply Briefs of the 
Getty plaintiffs and Exxon filed October 2 and November 26 
1974 respectively; and the Brief in answer to Appellees' 
Supplemental Brief filed by the Getty plaintiffs November 
26, 1974.* 

*In addition to the regulations discussed herein, the 
Getty plaintiffs are appealing from the denial of summary 
judgment Vvith respect to certain regulations respecting 
the volatility of gasoline, issues not raised by Exxon. 
The Getty plaintiffs are filing a Supplemental Brief with 
respect to these regulations. 




ISSUE PRESENTED FOR REVIEW 

Has the promulgation of two comprehensive sets 
of regulations by the Federal Environmental Protection Agency 
preempted local regulation of the lead content of gasoline 
as provided in the express preemption provisions of the 
Clean Air Act Amendments of 1970? 

STATEMENT OF FACTS 

The Clean Air Act Amendments of 1970, 42 U.S.C. 

§ 1857f, authorized the administrator ("Administrator" or 
"Federal Administrator") of the Federal Environmental Pro¬ 
tection Agency ("Federal E.P.A.") to prescribe regulations 
governing motor fuels and fuel additives. Once prescribed, 
such federal regulations bar States and localities from pre¬ 
scribing or attempting to enforce any local regulation of 
motor fuels or fuel additives not identical to the Adminis¬ 
trator ' s. 

On August 25, 1971 the Administrative Code of 
the City of New York was amended to provide, inter alia, 
controls over the lead content of gasoline "intended for 
use" in the City of New York. The relevant section of the 
Code required a "step-down" in lead content from 2.0 grams 
per gallon ("g/gal.") in 1971 to 0 g/gal. by January 1, 

1974. Sections 1403.2-13.11(a)(3) and (4) of Chapter 57 
of the Administrative Code of the City of New York.* 

* Attached hereto as Addendum G. 
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Appellants met the 1971 and 1972 lead levels 
required by § 1403.2-13.11 and are currently marketing 
gasoline in New York City with a lead content of not more 
than 1.0 g/gal. 

On Novemoer 6, 1972, Exxon applied to the New 
York City Environmental Protection Administration ("City 
E.P.A.") for a variance from the provisions of $1403.2- 
13.11 which were to become effective January 1, 1973 and 
which would have required all grades of gasoline intended 
for use in New York City to have a lead content of no 
more than 0.5 g/gal. Exxon sought this variance on two 
grounds: "first, the Federal E.P.A.j*ras preparing to 
prescribe a regulation establishing a national control 
of lead as a fuel additive in gasoline and, second, the 
0.5 g/gal. lead restriction would have imposed an unneces¬ 
sary and costly hardship upon Exxon. 

On January 10, 1973, the Federal Administrator 
prescribed comprehensive regulations governing motor fuel 
and fuel additives, and specifically the lead content of 
gasoline. These regulations, which became effective Febru¬ 
ary 9, 1973, established a detailed program of control over 
lead in gasoline and required, inter alia , that at least one 
grade of " lead - free " gasoline (defined as gasoline with a 
lead content of not more than 0.05 g/gal.) be generally 
available throughout the United States after July 1, 1974. 

40 C.F.R. § 80.22. 9 
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V 

This initial set of federal regulations governing 
the use of lead as a fuel additive on a nationwide basis was 
designed to render lead reduction coincidental with the pro¬ 
duction of motor vehicles which could run efficiently on low- 
lead or lead-free fuels and were equipped with catalytic 
converter exhaust emission control devices.* Vehicles 
equipped with such devices were not expected to be available 
until the 1975 model year and the federal regulations took 
that schedule into account. Preamble, 38 Fed. Reg. 1254 
(Jan. 10, 1973) 

The Emission Control Device lead regulations 
are still in effect. See 40 C.F.R. § 80.22. They were 
prescribed by the Federal Administrator by virtue of his 
authority under 42 U.S.C. § 1857f-6c which specifically 
preempts State or local regulation of fuels and fuel 
additives for which a control or prohibition has been 
prescribed by the Federal Administrator, unless the State 


* These regulations are referred to in this brief as the 
"Emission Control Device" set of federal lead regulations 
and are attached hereto as Addendum A. They are desig¬ 
nated "Controls applicable to gasoline retailers and 
wholesale purchaser-consumers' and are codified at 40 
C.F.R. § 80.22. 
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or local control is identical to that prescribed by the 
Federal Administrator. 42 U.S.C. § 1857f-6c(c)(4).* 

Despite conclusive action by the Federal Adminis¬ 
trator pursuant to his congressional mandate. New York City 
sought to enforce its own local control of gasoline lead 
content. On February 16, 1973, Exxon's application for 
variance from the provisions of § 1403.2-13.11 (a) (3) of 
the Administrative Code was denied. Appellants were 
ordered to meet the 0.5 g/gal. lead content restriction on 
regular gasoline (i.e., gasoline with an octane rating 
below 95.9) by March 30, 1973 and to meet the 0.5 g/gal. 
restriction as to premium gasoline (i.e., gasoline with an 
octane rating of 95.9 and above) by June 28, 1973. There¬ 
after, under the terms of § 1403.2-13.11 (a) (4) , appellants 
were required to meet the 0 g/gal. restriction by January 1, 
1974 tor all grades of gasoline. 


★ "(4) (A) Except as otherwise provided in sub- 

paragraph (B) or (C) , no State (or political sub¬ 
division thereof) may prescribe or attempt to 
enforce, for purposes of motor vehicle emission 
control, any control or prohibition respecting 
use of a fuel or fuel additive in a motor vehi¬ 
cle or motor vehicle engine - 

(i) if the Administrator has found that no con¬ 
trol or prohibition under paragraph (1) is neces¬ 
sary and has published his findings in the Federal 
Register, or 

(ii) if the Administrator has prescribed under 
paragraph (1) a control or prohibition applic¬ 
able to such fuel or fuel additive, unless State 
prohibition or control is identical to the pro¬ 
hibition or control prescribed by the Adminis¬ 
trator." 42 U.S.C. § 1857f-6c(c)(4). 
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Since the February 16, 1973 variance ruling, no 
changes have occurred in the provisions of the City's lead 
law, Title 57, § 1403.2-13.11 of the Administrative Code. 
However, additional federal regulations governing the use 
isad as a motor fuel additive in all grades of gasoline 
are now in force. 

On December 6, 1973 the Federal Administrator 
promulgated a second comprehensive set of regulations, which 
restricts the lead content of all grades of gasoline . 38 

Fed. Reg. 33734. These federal regulations, which were 
stated by the Federal Administrator to be based on considera¬ 
tions of public health and welfare,* became effective Janu¬ 
ary 7, 1974 and provided for a comprehensive, scheduled 
reduction in the lead content of gasoline on a nationwide 
basis to a final level of 0.5 g/gal. after January 1, 1979. 

On December 20, 1974 the United States Court of Appeals 
for the District of Columbia Circuit set aside these Public 
Health regulations, ( Ethyl Corp. v. Environmental Protec ¬ 
tion Agency, 7 ERC 1353 (1975)) and the E.P.A. suspended 
enforcement of them on February 20, 1975 (40 Fed. Reg. 
7480).** After a rehearing en banc , the District of Columbia 


* These regulations are referred to in this brief as the 
Public Health" set of federal lead regulations. They 
are designated "controls applicable to Gasoline Refiners" 
and are set forth in Addendum B. They are codified at 
40 C.F.R. § 80.20. 

**Attached hereto as Addendum C. 
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Circuit, on March 19, 1976, upheld the regulations. 

541 F.2d 1 (D.C. Cir. 1976) The reporting requirements 
under 40 C.F.R. §§ 80 et seq . were reinstated on April 1, 
1976. 41 Fed. Reg. 13984.* After the Supreme Court 

denied certiorari in Ethyl on June 14, 1976, (96 S.Ct. 

2663), E.P.A. published a notice on July 9, 1976 termin¬ 
ating its suspension of enforcement and stating that 
it would resume enforcement of the lead in gasoline 
phasedown commencing on October 1, 1976. 41 Fed. Reg. 

28352 (July 9, 1976).** On September 28, 1976 the E.P.A. 
promulgated further regulations (41 Fed. Reg. 42675)*** 
which amended the Public Health regulations of 40 C.F.R. 

§ 80.20 by revising the lead content stepdown schedule and 
providing for detailed reporting and federal monitoring of 
refinery preparations for production of low-lead gasoline. 
The Public Health regulations, 40 C.F.R. § 80.20 (as amended 
September 28, 1976), and the earlier Emission Control Device 
regulations, 40 C.F.R. § 80.22, constitute the two sets of 
federal lead restrictions currently in force which appellant 
allege preempt Section 1403.2-13.11 of the Administrative 
Code of the City of New York. 


* Attached hereto as Addendum D. 

** Attached hereto as Addendum E. 

*** Attached hereto as Addendum F. 
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In summary, the chronology of facts underlying this 


I 


appeal is as follows: 


December 21, 1970 Clean Air Act Amendments 
empower Federal Administrator to regu¬ 
late and bar different lo&al laws. 


August 25, 1971 New York City adopts § 1403.2-1*3.11 
governing the lead content of gasoline. 


January 10, 1975 Federal Administrator 

prescribes comprehensive Emission Con¬ 
trol Device gasoline lead content regu¬ 
lations. 40 C.F.R. § 80.22. 


February 16, 1973 Exxon's application for a 

variance from New York city's lead law 
is denied. 


March-May, 1973 appellants file suit, proceedings 
held before district court, and first 
appeal taken to this Court; case remanded. 


December 6, 1973 Federal Administrator prescribes 
comprehensive Public Health gasoline lead 
content regulations. *-40 C.F.L. § 80.20. 


December 20, 1974 U.S. Court of Appeals for 
the District of Columbia Circuit sets 
aside Public Health gasoline lead 
content regulations. 


February 20, 1975 E.P.A. suspends enforcement 
of Public Health gasoline lead content 
regulations, pending further court review, 


March 19, 1976 District of Columbia Circuit, 
en banc , upholds validity of Public 
Health gasoline lead content regulations; 
cert. denied. 


July 9, 1976, E.P.A. announces intention to 
enforce Public Health gasoline lead 
content regulations. 


September 28, 1976 E.P.A. amends step-down 
dates of Public Health gasoline lead 
controls and provides for monitoring and 
reporting requirements. 
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PROCEEDINGS BELOW 


Appellants' complaints herein were served on 
March 9, 1973 (Exxon) and March 14, 1973 ( Getty plaintiffs). 

The actions are now consolidated. The complaints in both 
cases allege that appellees, in violation of both the Supremacy 
and Commerce Clauses of the United States Constitution, seek 
to enforce provisions of the Administrative Code of the City 
of New York requiring appellants to eliminate the lead content 
of gasoline sold in the City of New York. Count I of 
both complaints alleges a claim for declaratory and injunctive 
relief under the Supremacy Clause (Article VI, Clause 2) of the 
Constitution of the United States. Appellants allege therein 
that §§ 1403.2-13.11 (a) (3) and (4) of Chapter 57 of the City’s 
Administrative Code have been expressly preempted by federal 
statutory provisions governing che control or prohibition 
of fuels and fuel additives (42 U.S.C. § 1857f-6c) and 
specific federal regulations promulgated thereunder on 
January 10, 1973 to govern the use of lead as a fuel additive 
(40 C.F.R. §§ 80 et seq .) . Appellants' complaints were 
amended in stipulations approved by the district court on 
January 9 and 11, 1974 to allege prescription of a second 
set of federal lead regulations on December 6, 1973, effec¬ 
tive January 7, 1974. (38 Fed. Reg. 33733) Count II of 

both complaints states a claim for declaratory and injunctive 
relief under the Commerce Clause (Article I, Section 8, 

Clause 3) of the Constitution of the United States. Appellants 
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allege in this Count that §§ 1403.2-13.11 (a) (3) and (4) 
discriminate against and impose impermissible burdens upon 
interstate commerce. 

Appellants' amended complaints pray for a 
declaration that §§ 14.03.2-13.11 is void on preemption 
grounds. Commerce Clause grounds, or both, and an order 
preliminarily and permanently enjoining defendants from 
enforcing or taking any steps to enforce its provisions 
or imposing any fine, disability or penalty pursuant thereto. 

On March 22, 1973 Judge Stewart denied appellants' 
motions for a preliminary injunction. Exxon v. City of 
New York , 356 F.Supp. 660 (S.D.N.Y.), remanded on other 
grounds, 480 F.2d 460 (2d Cir. 1973). Judge Stewart granted 
an application for an injunction pending appeal, how¬ 
ever, and ordered, on March 26, 1973, that appellees be 
enjoined until April 15, 1973 or until argument of the 
appeal in this court, whichever was earlier, from enforcing 
or taking any steps to enforce § 1403.2-12.11 (a) (3) (the 
0.5 g/gal. lead restriction). 

After argument, this court continued the injunc¬ 
tion granted by Judge Stewart and returned the case to the 
district court for trial. 480 F.2d 460 (2d Cir. 1973). 

Under supervision of Judge Stewart, the parties attempted 
to negotiate toward a permanent resolution of the contro¬ 
versy. However, on December 6, 1973 a second set of pre¬ 
emptive federal lead regulations was issued. Thereafter, 




appellants amended their complaints and moved for summary 
judgment on Count I (preemption). That motion was denied 
on March 8, 1974. 372 F.Supp. 335. On April 15, 1974 

Judge Stewart entered an Order certifying the question to 
this court under 28 U.S.C. § 1292(b). The appeal was ac¬ 
cepted by this court by Order dated May 28, 1974. 

Briefs were filed by the parties as follows: 
Appellants' briefs filed August 14 and 19, 1974 
Appellees' brief filed September 18, 1974 
Appellees' supplemental brief dated November 12, 1974 
Appellants Getty Oil et al.'s answer to Appellees' 
supplemental brief filed November 26, 1974 
Appellant Exxon's reply brief filed November 26, 1974. 
By Order of this court dated March 18, 1975, oral 
argument herein was postponed until final determination by 
the United States Court of Appeals for the District of 
Columbia Circuit of Ethyl Corporation v. Environmental Pro¬ 
tection Agency , 541 F.2d 1 (D.C. Cir. 1976). With the 
denial of certiorari therein, 96 S.Ct. 2663 (1976), the 
Ethyl litigation has been concluded, and the time is now 
ripe for a hearing of the instant appeal. 

The present brief is submitted pursuant to a 
pending notion filed with this court on November 12, 1976 
seeking leave for all parties to re-brief the pending 
appeal and file superseding briefs. 
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ARGUMENT 


SUMMARY JUDGMENT SHOULD BE 
ENTERED ON THE PREEMPTION 
COUNT 


The unambiguous text of the statute involved in 
this case, its clear legislative history, and the consti¬ 
tutional doctrine of preemption as it has developed in the 
cases compels the conclusion chat preemption of local con 
trols of the lead content of gasoline has in fact occurred. 
The district court therefore erred in failing to grant 
summary judgment to appellants. 


1. The Clean Air Act 

Provides For Preemption 
When a Regulation 
Has Been Prescribed. 


In the 1970 Amendments to the Clean Air Act. 42 U.S.C. 
§ 1857f-6c, Congress added paragraph (c) (1) , giving the 
Federal Administrator authority to regulate any fuel or fuel 
additive and establishing two alternative conditions under 
which he may issue such a regulation. 42 U.S.C. § 1857f-6(c) (1) 

provides in pertinent part: 

"Control or prohibition of offending fuels 
and fuel additives 

The Administrator may, from time to time on the 
basis of information obtained under subsection 
(b) of this section or other information avail¬ 
able to him, by regulation, control or prohibit 
the manufacture, introduction into commerce, of 
fering for sale, or sale of any fuel or fuel ad¬ 
ditive for use in a motor vehicle or motor ve¬ 
hicle engine." 




I 


The Federal Administrator may so regulate: 

"(A) if any emission products of such fuel or 
fuel additive will endanger the public health 
or welfare, or (B) if emission products of such 
fuel or fuel additive will impair to a signifi¬ 
cant degree the performance of any emission con¬ 
trol device or system which is in general use, 
or which the Administrator finds has been devel¬ 
oped to a point where in a reasonable time it 
would be in general use were such regulation to 
be promulgated." (emphasis added)* 

Congress further established the principle that 
if the Federal Administrator issues a control or prohibi¬ 
tion, state or local regulations concerning the fuel or 
fuel additive so controlled or prohibited are preempted: 

"(4) (A) Except as otherwise provided in sub- 

paragraph (B) or (C), no State (or political sub¬ 
division thereof) may prescribe or attempt to 
enforce, for purposes of motor vehicle emission 
control, any control or prohibition respecting 
use of a fuel or fuel additive in a motor vehi¬ 
cle or motor vehicle engine - 

(i) if the Administrator has found that no con¬ 
trol or prohibition under paragraph (1) is neces¬ 
sary and has published his findings in the Federal 
Register, or 

(ii) if the Administrator has prescribed under 
paragraph (1) a control or prohibition applic¬ 
able to such fuel or fuel additive, unless State 
prohibition or control is identical to the pro¬ 
hibition or control prescribed by the Adminis¬ 
trator." 42 U.S.C. § 1857f-6c(c)(4). 


The alternative conditions quoted above simply relate to 
the type of evidence which must be considered by the Fed 
eral Administrator before issuance of a control or prohi 
bit ion of a fuel or fuel additive, and not to the preemp 
tive effect of that control or prohibition, 42 U.S.C. 

§ 1857f-6c(2)(A) and (B); see Conf. Rep. No. 91-1783, 

91st Cong., 2d Sess. (1970), 1970 U.S. Code Cong. & Admi 
News 5385. 




2. 


The Federal E.P.A. H as 
Prescribed Controls 
Preempting Local Lead Laws. 

In January, 1973 the Federal Administrator acted* 
pursuant to the provisions set forth above and prescribed 
a regulation, effective February 9, 1973, which controls** 
the use of lead as a fuel additive and provides for the 
general availability nationwide of at. least one grade of 
lead-free (i .e., 0.05 g/gal. lead content) gasoline by 
July 1, 1971. 40 C.F.R. §80.22. See Joint Appendix p. 18a 


* Thus the finding of no preemption in Allway Taxi, Inc. v. 

City of New York, 340 F. Supp. 1120 (S.D.N.Y.), aff'd, 468 F.2d 
624 (2d Cir. 1972), which was decided in April 1972 before the 
Federal Administrator had prescribed any control of lead as a 
fuel additive, does not in any way contradict the proposition 
that federal preemption has now occurred. 

** The scope of the regulation clearly demonstrates that 
it is a "control or prohibition" applicable to a "fuel or 
fuel additive" and establishes a federal preemption under 
the statute. 

"Sec. 80.1 Scope . 

This part prescribes regulations for the 
control "and/or prohibi tion of fuels and adcTTtives 
for use in motor vehicles and motor vehicle en - 
gTnes. These regulations are based upon a de¬ 
ter mi nation by the Administrator that the emis¬ 
sion product of a fuel or additive will impair 
to a significant degree the performance of a mo¬ 
tor vehicle emission control device in general 
use or which the Administrator finds has been 
developed to a point where in a reasonable time 
it would be in general use were such regulations 
promulgated; and certain other findings specified 
by the Act." (emphasis added) 40 C.F.R. § 80.1 
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et seg . These federal Emission Control Device regulations 
permit gradual transition to essentially unleaded gasoline 
as motor vehicles presently on the road are replaced over 
the years by vehicles designed to run efficiently on such 
fuels. 

On December 6, 1973, the Federal Administrator 
prescribed a further control of lead additives in gasoline 
based upon a determination that lead particle emissions 
from motor vehicles present a significant risk of harm to 
the public health. 38 Fed. Reg. 33733. The Public Health 
regulations became effective on January 7, 1974 and provides 
for a comprehensive, scheduled reduction in the lead content 
°f a ^-l grades of gasoline on a nationwide basis to a final 
level of 0.5 g/gal. after January 1, 1979*. 40 C.F.R. 

§ 80.20. On September 28, 1976 the E.P.A. amended 40 C.F.R. 
§ 80.20 by revising the lead content step-down schedule and 
providing for detailed reports and federal monitoring of 


* On December 20, 1974 the United States Court of Appeals 
for the District of Columbia Circuit set aside these 
Public Health regulations, and the E.P.A. suspended 
enforcement of them on February 20, 1975 (40 Fed. Reg. 
7480). The District of Columbia Circuit, after a 
rehearing en banc on March 19, 1976, upheld the regula¬ 
tions. After the Supreme Court denied certiorari on 
June 14, 1976, E.P.A. published a notice on July 9, 

1976 terminating its suspension of enforcement and 
stating that it would resume enforcement of the lead 
in gasoline phasedown scheduled on October 1, 1976. 

41 Fed. Reg. 28352. See pages 7-8 hereof. 




refinery preparations for production of low-lead gasoline. 
See Addendum F. The amended Public Health regulations, and 
the Emission Control Device regulation, 40 C.F.R. § 80.22, 
preempt Section 1403.2-13.11 of the Administrative Code of 
the City of New York. 


3. The City's Lead Law Is 
Preempted Under The 
Decided Cases. 


The specific Congressional mandate of federal pre¬ 
emption and the comprehensive nature of federal regulations 
governing the use of lead as a fuel additive have been ig¬ 
nored by the City of New York in attempting to enforce lead 
content restrictions which are not identical to those issued 
by the Federal Administrator. In fact, the City's precipitous 
lead restrictions directly clash with the carefully structured 


plan of the federal program and provide as follows: 

§1403.2-13.11 Lead content of gasoline re¬ 
stricted. 


(a) No person shall cause or permit the use, 
or, if intended for use in the city of New York, 
the purchase, sale, offer for sale, storage or 
transportation of gasoline which contains more 
than the following amount of lead by weight for 
the respective octane ranges as follows: 


95.9 Octane Below 95.9 

No.* & Above Octane No.* 


(1) On and after 2.0 grams 1.5 grams 

November 1, 1971 . per gal. per gal. 

* The term octane number shall mean research octane 

number or rating measured by the research method. 
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(2) 

On and after 

1.0 grams 

1.0 

grams 

January 1, 1972 .... 

. ... per gal. 

per 

gal. 

(3) 

On and after 

0.5 grams 

0.5 

grams 

(4) 

January 1, 1973 ... 
On and after 

. . . . per gal. 

per 

gal. 

January 1, 1974 . . . 

. . . . zero grams 

zero grams 


(b) Where the lead content of gasoline is 
restricted to zero grams per gallon as in sub¬ 
section a, gasoline which contains 0.075 grams 
of lead per gallon shall be deemed to meet such 
restriction. 

The federal controls governing the lead content of 
gasoline have a definite timetable for an orderly and 
gradual transition to the nation-wide availability of lead- 
free and low-lead gasoline. See Addenda A, B and F. The 
regulations of the City contradict that timetable and reguire 
precipitous reduction and elimination of lead additives. Both 
sets of regulations concern the same subject matter: the 
permissible lead content per gallon of gasoline. Both sets 
establish timetables and level requirements. Beth apply in 
New York City. 


The timetable of the Federal E.P.A., based on 
research of a staff which has worked on petroleum matters 
extensively in recent years and has researched and solicited 
comments on several proposed schedules, is quite different 
from the City's: 

January 1, 1974 One grade of lead-free gasoline 
throughout the United States 40 C.F.R. § 80.22 , 
Addendum A. 

January 1, 1978 All grades of gasoline maximum 
lead content 0.8 g/gal. 40 C.F.R. § 80.20 ( 

Addenda B and F. 

October 1, 1979 All grades of gasoline maximum 
lead content 0.5 g/gal. 40 C.F.R. § 80.20, 

Addenda B and F. 









Not only are the schedules different, but the 
goals are in direct conflict for the City’s schedule calls 
for lead-free gasoline (defined by it as 0.075 g/gal.) wr.: . 
the Federal schedule ca^ i for an ultimate maximum of 0.5 q/nal 
(low lead rather than lead free). In addition to the present 
and future lead content limits, the Federal regulations require 
refiners to file regular reports on progress made ~r. readymy 
plant facilities for production of reduced-lead gasoline 
on the federal schedule, while the City does not. 

Thus the City's lead restrictions disrupt the 
federal program of national controls. Such an infringe¬ 
ment of explicit federal preemption should not be counte¬ 
nanced, particularly where it "would only upset a carefully 
laid plan by Congress to deal with an important aspect o. 
interstate commerce and public health." C 1 ty of Chicago 
v. General Motors Corp ., 332 F.Supp. 285, 290 (N.D. Ill. 

1971), aff'd, 467 F.2d 1262 (7th Cir. 1972). 

The courts have long recognized the power of Con¬ 
gress to regulate exclusively a particular field of activity 
and thereby displace coincident state and local regulation. 
Napier v- Atlantic Coast L ine R.R., 272 U.S. 605 (1926) 

(railroad boiler safety laws). Such regulation takes prece¬ 
dence not only over inconsistent local rules, but also over 
local rules which might be viewed as supplementary. 


In 




Missouri Pac. R.R. v. Porter , 273 U.S. 341 (1927) (railroad 
fire liability laws), the Court held: 



"Congress must be deemed to have determined that 
the rule laid down and the means provided to en¬ 
force it are sufficient and that no other reg¬ 
ulation is necessary. Its power to regulate such 
commerce and all its instrumentalities is supreme; 
and, as that power has been exerted, state laws 
have no application. They cannot be applied in 
coincidence with, as complementary to or as in 
opposition to, federal enactments which disclose 
the intention of Congress to enter a field of 
regulation that is within its jurisdiction." 273 
U.S. at 345-46. 

Even though compliance with both the federal and 
the local laws may not be physically impossible, neither 
states nor localities can exert concomitant or supplemen¬ 
tary regulatory authority over the same activity where Con¬ 


gress has expressly declared that the authority conferred 
by it shall be exclusive. Campbell v. Hussey , 368 U.S. 

297, 302 (1961); Rice v. Santa Fe Elevator Corp ., 331 U.S. 
218, 229-30 (1947). Thus federal law preempts state and 
local authority to regulate certain fields of activity on 
the basis of the Supremacy Clause of the United States Con- 
stituion, a fundamental mandate which forms an essential 


component of our federal structure. Northern States Power 
Co. v. Minnesota , 447 F.2d 1143, 1145 (8th Cir. 1971), aff'c 
405 U.S. 1035 (1972); cf. Fitzgerald v. Catherwood , 388 
F.2d 400, 403 (2d Cir.), cert, denied , 391 U.S. 934 
(1968). To ignore that component would lead to a chaotic 
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potpourri of rules promulgated by competing or conflicting 
forces within the nation with little or no recourse to na¬ 


tional reconciliation. 

4. The "Express Preemption" 

Section of the Clean Air Act 
Specifies the Congressional 
Intention to Preempt, 

Barring Enforcement of Local Laws. 

A review of the decisions discussed above reveals 
that the controlling issue in such cases is whether Congress 
intended to displace state or local regulations. There is 
no need for this court to speculate about the question, however, 
because in the 1970 Amendments to the Clean Air Act Congress 
specifically provided that prescription of a control by the 
Federal Administrator bars local laws. 42 U.S.C. § 1857f-6c 
(c) (4) . 

The very existence of an express preemption clause 
in a federal statute is unusual. The fact that Congress focused 
specifically on the problem and spoke directly to it is an 
eloquent testimonial to the necessity of national uniformity 
of regulation. Chemical Specialties Mfrs. Ass'n. v. Clark , 

482 F.2d 325, 328 (5th Cir. 1973); Chemical Specialties Mfrs . 
Ass'n v. Lowery , 452 F.2d 431, 437, 440 (2d Cir. 1971). Other 
recent cases have indicated that an express preemption pro- 
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vision removes the difficulty in establishing congressional 
intent to preempt. Indeed, we have located literally no 
case which involved a statute containing express preemption 
language where a court held that preemption of the subject 
regulations had not occurred after the contemplated federal 
administrative action. 

An "express preemption" provision similar to 
the one now at bar* is found in the National Traffic and 
Motor Vehicle Safety Act of 1966 (15 U.S.C. § 1392(d)), 
prohibiting non-identical local regulations after promulga¬ 
tion of a federal administrative standard. In National 
Ass'n of Motor Bus Owners v. Brinegar , 483 F.2d 1294, 

1308 (D.C. Cir. 1973), cert . denied , 415 U.S. 948 (1974), 
Judge Robinson, concurring in the decision and speaking on 
behalf of two of the three members of the panel, noted 
that this provision "flatly denies to the state authority 
to establish or continue in effect any motor vehicle or 


"Whenever a Federal motor vehicle safety standard 
established under this subchapter is in effect, 
no State or political subdivision of a State shall 
have any authority either to establish, or to con¬ 
tinue in effect, with respect to any motor vehicle 
or item of motor vehicle equipment any safety 
standard applicable to the same aspect of perform¬ 
ance of such vehicle or item of equipment which is 
not identical to the Federal standard." 
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equipment safety standard not identical to the relevant 
federal standard."* Judge Robinson went on to state: 

"Thus Congress preempted virtually the entire field of 
safety standards to the extent of any applicable federal 
standard." Id. Accord: Truck Safety Equipment Institute 

Kane (M.D.Pa., Civ. No. 75-636, Sept. 16, 1976, Slip. 

Op.) . 

A sister section of the Clean Air Act, nearly 
identical to the one now before this court, has been held to 
be preemptive. In Chicago y. General Motors Corp ., 467 
F.2d 1262 (7th Cir. 1972) the court said that the provi¬ 
sions of § 1857f-6a (a)** "explicitly provided for preemp¬ 
tion by the federal government of the entire field of 
standards for emissions from new motor vehicles." Id. at 
1264. See Brown v. Environmental Protection Agency , 

521 F.2d 827, 835 and n. 40 (9th Cir. 1975), appeal pending. 


Uniike the Clean Air Act Amendments, the National 
Traffic and Motor Vehicle Safety Act contains an ex- 
ception to its preemption section (15 U.S.C. § 1392"(dM 
™° re stri ngent state standards. Section 
f 6c does not authorize this exception in the area 
° an< ? fuel a dditi ves. See also 42 U.S.C. 

Ltl s allowing some latitude for more stringent state 
laws under certain provisions of the Clean Air Act but 
refusing to grant such freedom under <$ 1857f-6c. The 
oniy procedure available under the Act by which a state 
may utilize a standard different from that of the Fed- 

E ; P ; A ; * ou1 ^ be th e preparation and filing with the 
t-h d ^ a *c E ‘?' A ‘ 0f a State Im Plementation Plan containing 
the differing lead provision and obtaining approval of 
the Federal Administrator. 42 U.S.C. § 1857f-6c (c) (4) (c) . 
New York has not done so. 

No state or any political subdivision thereof shall adopt 
or attempt to enforce any standard relating to the control 
of emissions from new motor vehicles or new motor vehicle 
engines subject to this subchapter." 
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96 S.Ct. 2224 (1976)*. 


• The Supreme Court recently reemphasized the un¬ 
usual and overriding significance of language in a statute 
which "expressly excluded state regulation." DeCanas v. Bica , 

• 424 U.S. 351, 359 n7 (1976). The Court there allowed a state 
law to stand where such express language was absent . Id . 

The Court noted that an example of express preemption was 

• § 10(a) of the National Labor Relations Act, 29 U.S.C. § 160(a) 
which "expressly excluded state regulation of the disputed 
conduct unless the Board entered into an agreement with the 

• State ceding regulatory authority." 424 U.S. at 359 n.7. The 
Court reiterated its conclusion from San Dieg o Buildin g Trades 
Council v. Garmon , 359 U.S. 236 (1959) that "in that circum- 

• stance '[t]o leave the States free to regulate conduct so plainly 
within the central aim of the federal regulation involves too 


* See also The Fouke Co. v. Mandel , 386 F. Supp. 1341 
(D. Md. 1974) which, inter alia , dealt with the pre¬ 
emptive impact of the Marine Mammal Protection Act, 

16 U.S.C. § 1361. The court there noted that the 
following language evinced a congressional intent to 

• preempt state statutes concerned with the taking of 

marine mammals wxthin a state's jurisdiction: 

‘Except as otherwise provided in this section, 
no State may adopt any law or regulation relating 
to the taking of marine mammals within its juris- 

• diction or attempt to enforce any State law or 

regulation relating to such taking." 

16 U.S.C. § 1379(a)(1); 386 F. Supp. at 1359. 
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great a danger of conflict between power asserted by Congress 


and requirements imposed by state law'." 424 U.S. at 359 n.F. 
See also Guss v. Utah Labor Board, 353 U.S. 1 (1957). 

Two other recent decisions illustrate the fact 
that a direct expression of the congressional intention to 
preempt eliminates doubt as to the effect of a statute. In 
National Association of Regulatory Utility Commissioners v. 
Coleman , 399 F.Supp. 1275 (M.D. Pa. 1975) the Court con¬ 
sidered the Federal Railroad Safety Act, 45 U.S.C. § 421 
et . seq ., which provides in § 434 that in order to attain 
national uniformity states may regulate railroad safety 
"only until" the federal agency adopts a rule on the subject 
matter of the state regulation. Only local hazards are 
exempted. The court held that "the statutory language 
evidences a total preemptive intent".* 399 F. Supp. at 1279. 
See also Azzaro v. Harnett , 414 F. Supp. 473 (S.D.N.Y. 1976) 
in which Judge Metzner held that the provisions of § 514 of 


* The court went on to note that in assessing the question 
of preemptive impact, the wisdom of federal preemtpion is not 
a valid consideration: 

"The court notes that the wisdom of either Congress' 
decision to enact the Federal Railroad Safety Act empower¬ 
ing the FRA to preempt the states in the field of rail 
safety or the wisdom of the FRA's decision to promulgate 
federal accident reporting regulations which preempt state 
accident reporting requirements is not the issue...[ t] his 
Court only has power to decide whether the FRA has 
authority under the Federal Railroad Safety Act to pre¬ 
empt railroad accident reporting requirements and the 
question of whether the FRA has exercised its authority 
wisely is beyond the permissible scope of review of the 
federal courts." (emphasis in original) 

399 F. Supp. at 1281. 
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the Employee Retirement Income Security Act of 1974 (ERISA), 
29 U.S.C. §1001, 1144 ("this chapter shall supersede any and 
all State laws...") were intended as "absolute preemption of 
the field." Id. at 474. 

There can be no doubt that Congress has entered 
the field of air pollution control pursuant to its Consti¬ 
tutional authority and has expressly preempted state and 
local regulation in certain areas. In delivering the Opinion 
of the Court in Washington v. General Motors Corp. , 406 
U.S. 109 (1972), Mr. Justice Douglas, certainly not a 
stranger to environmental concerns, discussed congressional 
action in the area of air pollution, pointing out that 
uniform solutions to all air pollution problems had not 
been found. However, he referred to the express statutory 
language by which certain realms of regulation have been 
preempted: 

"To be sure, Congress has largely pre-empted the 
field with regard to 'emissions from new motor 
vehicles,' 42 U.S.C. § 1857f-6a(a) ; 31 Fed. Reg. 

5170 (1966) ; and motor vehicle fuels and fuel 
additives , 84 Sta+- , 1699“, 42 U.S.C. §185 7f-6c (c) ( 4 ) . " 

406 U.S. at 114. (emphasis added) 

In discussing whether Congress intended the States 
or the Federal E.P.A. to have the dominant role under variou 
provisions of the Clean Air Act, as amended, the Supreme 
Court has expressly recognized that the topic of fuel and 
fuel additive controls is one where Congress intended the 







Agency's power to be paramount. Train v. Natural Resources 
Defense Council, Inc. , 421 U.S. 60, 78-79 and n. 16 (1975). 
The discussion of the text and legislative history of the 
amended Clean Air Act in Train was cited with approval for 
continuing validity in Union Electric Co. v. Environmental 
Protection Agency , 96 S.Ct. 2518, 2522 (June 25, 1976). 

The Court in Union Electric , in the course of a discussion 
of the propriety of state laws stricter than federal regula¬ 
tions, relied upon and quoted from 42 U.S.C. § 1857d-l which 
includes a reference to the provisions of "sections 209, 
211(c)(4) [codified at § 1857f-6(c) (4)), and 233 (preempting 
certain state regulations of moving sources)" as topics on 
which such state regulation is improper. 96 S.Ct. at 2528 
and n. 11. 

The legislative history of the 1970 Amendments 
regarding the control or prohibition of fuels and fuel ad¬ 
ditives makes it abundantly clear that Congress intended 
to preempt the states and localities in fuel and fuel ad¬ 
ditive regulation, compelling an opinion of the preemption 
question different from that expressed by the court below. 

The Clean Air Act Amendments of 1970 as passed 
in the House did not contain any provision preempting states 
and localities from regulating fuels or fuel additives. 

H.R. 17255 , 91st Cong., 2d Sess. (1970) (reprinted at 116 




Cong. 


Rec. 19224, 19227 


(daily ed. June 10, 1970)). 


The 


Amendments as proposed in the Senate did, however, contain 
an explicit federal preemption of state or local fuel or 
fuel additive regulations. S. 4358 , 91st Cong., 2d Sess. 
(1970) (reprinted at 116 Cong. Rec. 32371, 32379 (daily 
ed. Sept. 17, 1970)). The conference substitute, ultimately 
enacted into law as 42 U.S.C. §1857f-6c, rejected the House 
approach and contained an explicit preemption provision 
the effect of which was described as follows: 

"No State may prescribe or enforce controls 
or prohibitions respe cting any ‘fuel or additive 
unless they are identical to those prescribed 
by the Federal Government or unless a State im~ 
plementation plan under sec. 110 includes provi¬ 
sion for fuel or additive control and such plan 
is approved by the Administrator as being neces¬ 
sary for achievement of national air quality 
standards." (emphasis added) Conf. Rep. No. 

91-1783, 91st Cong., 2d Sess. (1970), 1970 U.S. 

Code Cong. & Admin. News 5385.* 


The purpose of this preemptive action by Congress 
was to enhance the entire program of motor vehicle emission 
control which is, and must continue to be, conducted on 


The Senate version conditioned federal preemption upon 
the registration of fuels with federal authorities. The 
conference substitute removed that condition and broadened 
the scope of federal preemption to include fuel additives 
as well as fuels. The preemptive effect of the Senate ver¬ 
sion was, however, explicit. 


"The Senate amendment amended the fuel regis¬ 
tration provisions to expand the Administration's 
authority in this area .... Regulati on of motor 
yehicle fuels by States and political subdivisions 
for purposes of emission contr ol was preempted 
EX. the Senate amendment "Temphasis added) 

Conf. Rep. No. 91-1783, 91st Cong., 2d Sess. (1970), 
1970 U.S. Code Cong. & Admin. News 5385. 
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a national basis. H.R. Rep. No. 91-1146, 91st Cong., 2d 
Sess. (1970), 1970 U.S. Code Cong. & Admin. News 5360-61. 

In adopting this specific preemption provision, Congress 
undoubtedly considered earlier evidence indicating the need 
for uniform federal standards so as to avoid chaos, unneces¬ 
sary costs and benefits only to those in one section of 
the country at the expense of those residing elsewhere. 

H.R. Rep. No. 728, 90th Cong., 1st Sess. (1967), 1967 U.S. 
Code Cong. & Admin. News 1955-59. Moreover, prior Congres¬ 
sional enactments in the control of air pollution consti¬ 
tute a compelling background for the specific preemption 
language of 42 U.S.C. §1857f-bc(c)(4).* 


* l7i 19 5 5 Congress adopted the Air Pollution Control 
Act [Pub. L. 159, 84th Cong., 1st Sess. (July 14, 1955) 

69 Stat. 322] which recognized the primary rights and re¬ 
sponsibilities of the states and local governments in con¬ 
trolling air pollution. In 1963, the Clean Air Act [Pub. 

L. 88-206, 88th Cong., 1st Sess. (Dec. 17, 1963) 77 Stat. 
392] replaced the 1955 Act and emphasized the need for a 
"national research and development program to achieve the 
prevention and control of air pollution.' 42 U.S.C. 
51857(b)(2). The 1963 Act directed the Secretary of Health, 
Education and Welfare to report to Congress on measures 
taken to improve fuels so as to reduce pollution caused 
by exhaust emissions. 42 U.S.C. §1857b-l. 

In 1965 Congress amended the Clean Air Act to 
include a subchapter known as the Motor Vehicle Air Pol¬ 
lution Control Act [Pub. L. 89-272, 89th Cong., 1st Sess. 
Oct. 20, 1965) 79 Stat. 992] which directed the Secretary 
to prescribe standards for exhaust emissions from new motor 
vehicles. 

Then in 1967 the Clean Air Act was amended by 
the Air Quality Act [Pub. L. 90-148, 90th Cong., 1st Sess. 
(Nov. 21, 1967) 81 Stat. 485] which explicitly provided 

for federal preemption of the entire field of standards 
for exhaust emissions from new motor vehicles. 42 U.S.C. 



Congress reaffirmed its intention to preempt the 


regulation of motor vehicle fuels and fuel additives ir. 
the 1974 Amendments to the Clean Air Act. In adding a pro¬ 
vision permitting State regulation of certain environmental 
matters, Congress expressly excepted from this authority 
the area of regulation concerning fuels and fuel additives 
previously preempted by 42 U.S.C. § 1857f-6c. See 42 
U.S.C. § 1857d-l. Thus, if any underscoring of the Con¬ 
gressional intent were required, it has occurred. 

5. All Requirements 
For Preemption 
Have Been Met . 

Both appellees and the court below have mistakenly 
construed the clear Congressional mandate for preemption. 


* (Contd.) 

§1857f-6a(a). Moreover, the 1967 Air Quality Act called 
upon the Secretary to give special emphasis to research 
and development, "having industry-wide application," for 
the prevention of air pollution resulting from the combus¬ 
tion of fuels. 42 U.S.C. §1857b-l. Additionally, the 1967 
Act provided for the registration with the Secretary of 
any fuel designated by regulation and the identification 
of fuel additives. 42 U.S.C. §1857-6c(a), (b). However, 

no specific federal preemption of fuel or fuel additive 
controls was incorporated in the 1967 Act. 

In 1970 Congress adopted the Clean Air Act Amend¬ 
ments [Pub. L. 91-604 , 91st Cong., 2d Sess. (Dec. 21, 1970) 
84 Stat. 1690] which contained new and extensive authority 
for federal regulation of fuels and fuel additives by the 
Administrator of the Environmental Protection Agency. 42 
U.S.C. §1857f-6c(c)(1). The specific federal preemption 
of state and local regulation in this area is unequivocal. 
42 U.S.C. §1857f-6c(c) (4) . 







None of the various reconstructions suggested by appellees 
or the district court and discussed below, is compatible 
with the clear language of the Clean Air Act Amendments of 
1970 and the legislative history described above in Point 4. 

A. The "Requirement" of Two Regulations . Sec¬ 
tion 1857f-6c provides for preemption when the Federal 
Administrator has prescribed a control or prohibition. 

When the present case was first considered by the district 
court in 1973, appellees argued, and the district court 
held, that there were two separate types of preemptions, 
the first for regulations prescribed on the basis of the 
need to protect emission control devices and the second 
for regulations prescribed on the basis of the need to 
to protect public health.* While the argument is base- 


* Draft Public Health federal lead regulations were proposed 
in early 1973, based on 42 U.S.C. § 1857f-6c (1) (A), but 
they had not been prescribed or published. Notice of 
Proposed Rule Making, 38 Fed. Reg. 1258-1261 (Jan. 10, 
1973). On March 22, 1973, the court below based its rejec¬ 
tion of federal preemption on the fact that this proposed 
regulation had not been published. 356 F. Supp. 660, 
662-663 (S.D.N.Y. 1973) . 


31 





less,* the question is now moot because of the prescrip¬ 
tion by the Federal Administrator of a second set of lead 
restrictions, this time based on considerations of public 
health and welfare. 

B. The "Requirement" of Enforcement . When the 
instant action was next considered by the district court 
in 1974 appellees urged, and the court below held in the 
decision now on appeal, that the Public Health federal 
lead regulations were not "effective" because a particular 
lead level effecting all grades of motor gasoline was not 
required to be met until months after the regulations were 
prescribed by the Administrator. 372 F. Supp. 335. 


* The preemption provisions quoted above, (c)(4)(A)(i) 
and (ii), refer to a federal control or prohibition 
"under paragraph (1)" or "prescribed under paragraph 
(1)" of subpart (c). These provisions do not distin¬ 
guish between federal controls or prohibitions for 
health and welfare and those for the protection of 
emission control devices. In its March 1973 opinion, 
the court below erroneously accepted defendants' argu¬ 
ment that the allegedly different purposes of the fed¬ 
eral and City lead restrictions precluded a finding of 
preemption. 356 F. Supp. at 662-63. The statute expli¬ 
citly provides that if the Federal Administrator issues 
a regulation under paragraph (c)(1), thin no state or 
political subdivision thereof may prescribe or attempt 
to enforce " any control or prohibition respecting use of 
[that] fuel or fuel additive in a motor vehicle or motor 
vehicle engine" (emphasis added). There is, thus, no 
ambiguity in the statute and no question of broadly or 
narrowly construing its terms: any federal regulation 
precludes the states from issuing "any control" ( not , as 
the court below read it, a control for the same purpose 
as the federal regulation. Id. at 663. 
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Such reasoning is inconsistent with the district 
court's 1973 Opinion on the subject of the timing of 
federal preemption, totally without foundation in the con¬ 
trolling statutes, and at odds with the conclusion reached 
by the Federal Administrator who prescribed the regulations. 

The district court originally held in its March 
22, 1973 Opinion that the Federal Administrator had acted 
to regulate the lead content of gasoline for purposes of 
protecting emission control devices, despite the fact that 
appellants would not be required to meet the emission con¬ 
trol device federal lead level until July 1, 1974. The 
district court then noted that until the Federal Administra¬ 
tor had acted to regulate the lead content of gasoline for 
health purposes, New York City was free to enforce its own 
regulations. 356 F. Supp. at 662-63. Now that the Federal 
Administrator has so acted, the district court has concluded 
in its March 8, 1974 Opinion that such action is not sufficient 
for federal preemption since the recent federal reaulations 
will not be enforced until January 1, 1975.* 372 F. Supp. 335. 

There is no question that the December 6, 1973 
Public Health regulations of §40 C.F.R. §80.22 were effective 
at the time they were properly prescribed, just as the Septem¬ 
ber 28, 1976 amendments to the Public Health regulations of 
40 C.F.R. §80.20 were effective at the time they were properly 


* The first step-down required under the amended Public Health 
regulations now occurs January 1, 1978‘when a reduction to 
.8 grams/gal. for all grades of gasoline is required. 

41 Fed. Reg. 42675 (Sept. 28, 1976). See Addendum F. 
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prescribed. See Federal Register Act, 44 U.S.C. §1507 (1968). 
Nor is there any merit to the view that preemption does not 
occur until the date when the first step-down required by the 
regulations must be met. The 1970 Amendments to the Clean 
Air Act rigorously distinguish between the prescription of con¬ 
trols and the enforcement thereof. 42 U.S.C. § 1857f-6c(c)(4)(A) 
and (b) and (c). Preemption is triggered under the statute 
when the "Administrator has prescribed " the applicable con¬ 
trol. An imminent compliance date is not required by the 
Act.* There can be no doubt that pubJication in the Federal 
Register of final regulations is prescription of such con¬ 
trols. The compliance warning time provided in the regula¬ 
tions prior to the step-downs contained therein serves im¬ 
portant purposes in permitting the gradual and costly tech¬ 
nological conversion to low-lead processes. See 38 Fed. Reg. 
33734, col. 2 (Dec. 6, 1973). 



* Nor is there any argument that the "effective date" of 
the regulations affects their preemptive impact. The 
statute mandates preemption upon the prescription of a 
control. Moreover, the regulations are now in effect. 
See respondents' Answer herein, «|5; 38 F.R. 33741. 
Respondents admitted (Memoiandum in Opposition to Peti¬ 
tioner's Motion for a Preliminary Injunction, pp. 10-11) 
that the first set of federal lead regulations published 
January 10, 1973 in the Federal Register, were "effec¬ 
tive February 9, 1973" despite the fact that the first 
step-down required thereunder was not to occur until 
July 1, 1974. See Answer 114. 

In the prior appeal herein, Judge Mulligan, 
speaking for the court, wrote: 

"The Administrator of the Federal Environ¬ 
mental Protection Agency has by regulation effec¬ 
tive January 9, 1973, established a nation-wide 
contrcpl over lead in gasoline. . ." Exxon Cor- 
poiation v. City of New York, 480 F.2d 460, 462 
(2d Cir. 1973). 
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Moreover, the federal monitoring required under 
the amended Public Health regulations, 40 C.F.R. § 80.20 
(Sept. 28, 1976), makes it clear that there are current 


obUgations affecting the conduct of appellant's gasoline 
refining operations arising out of the present regulations. 
Thus, there is a present enforcement impact in advance of 
the first date for achieving a specific lead level in all 
grades of motor gasoline nationwide. To suggest that the 
amended Public Health regulations are "not applicable" is 
simply erroneous. 

The amendment of the Public Health regulations 
on September 28, 1976 (41 Fed. Reg. 42675) does not change 
the nature of the federal controls governing lead in gaso¬ 
line. The amendments revise the schedule of step-downs 
contained in 40 C.F.R. § 80.20, but adhere to the principle 
of graduated reductions based on a nationwide assessment 
of refinery capability and petroleum supply considerations. 
Quarterly reports are required pursuant to the amended 
Public Health regulations (41 Fed. Reg. 42677) as they were 
under the terrs of the original Public Health Regulations 
(38 Fed. Reg. 33741). The January 1, 1978 step-down to 0.8 
g/gal. remains the same under the amended § 80.20 and the 
ultimate 1979 step-down is still set at 0.5 g/gal. (though 

the compliance date is changed from January 1 to October 1 
of that year). 
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Appelants submit that it is clear as a matter 


of law that preemption has occurred. This court declined 
to pass on the feueral preemption question when it rendered 
its previous decision herein on May 17, 1973. However, 
the Federal Administrator, the individual entrusted by 
Congress with responsibility for implementing all federal 
fuel and fuel additive restrictions, has concluded that 
the Public Health regulations, which became effective on 
January 7, 1974, have preempted local gasoline lead content 
restrictions and he specifically addressed himself to the 
New York City regulations at issue herein. See Joint 
Appendix p. 143a.* Moreover, the Corporation Counsel of 


* The Supreme Court said quite plainly in Udall v. Tallman, 
380 U.S. 1 (1965), that the views of the Administrator shall 
be accorded great weight: 

When faced with a problem of statutory con¬ 
s truction , this Court shows great deference to 
the interpretation given the statute by the of¬ 
ficers or agency charged with its administration. 

Id . at 16 (emphasis added) . See also, e.g. , NLRB v. Na¬ 
tural Gas Utility District of Hawkins C^., Tenn., 402 U.S. 
600, 605 (1971); Zemel v. Rusk, 381 U.S. 1, 11 (1965), FTC 
v. Mandel Bros., Inc., 359 U.S. 385, 391 (1959); NLRB v. 
Coca-Cola Bottling Co., 350 U.S. 264, 269 (1956); Commis¬ 
sioner v. Estate of Sternberger, 348 U.S. 187, 199 (1955). 
And unlike the situation of specific statutory standards 
for the labeling of aerosol containers described in foot¬ 
note 9 of the Court's opinion in Chemical Specialties Man¬ 
ufacturers Ass'n v. Lowery, 452 F. 29 431 (2d Cir. 1971) , 
this case involves the preemptive effect of federal admini¬ 
strative regulations. Under the Clean Air Act, Congress 
has clearly delegated to the Administrator the power to 
provide for or negate preemption. See 42 U.S.C. §1857f- 
6c(c)(4). No such delegation was involved in the Chemical 
Specialties case. Where Congress has given the Adminis¬ 
trator substantial authority over the preemption question, 




the District of Columbia has also arrived at the same con¬ 
clusion reached by Federal Administrator. In a memorandum 
concerning the gasoline lead content restrictions, he con¬ 
cluded that such local restrictions were immediately pre¬ 
empted due to the adoption of the Public Health regulations. 
See Joint Appendix p. 144a. 

r 

C. The "Requirement" of Prior Emission Standards . 
After almost two years of litigation concerning the preemp¬ 
tive effect of the various gasoline lead content regulations 
promulgated by the Federal Administrator, appellees argued 
for the first time in their supplemental brief, dated Novem¬ 
ber 12, 1974, that all such federal regulations were "void 
ab initio" because the Administrator should have issued lead 


emission standards under 42 U.S.C. § 1857c-3 (a) (1) before 
regulating the lead content of gasoline. This puzzling and 
tardily discovered theory is not warranted; careful review of 

every section of the Clean Air Act Amendments of 1970 and 


* (Contd.) 

• 

certainly his views as to whether Congress intended pre¬ 
emption in the circumstances of this case are entitled to 
great weight. 

It is clear, therefore, that Administrator Train's 

• conclusion may properly be considered by this court in de¬ 
termining the preemptive effect of 42 U.S.C. §1857f-6c. 
Moreover, the Administrator's interpretation should be sus¬ 
tained if it is reasonable (although there may be other 
reasonable interpretations), even if it differs from the 
interpretation the Court might be inclined to reach. See 

• Udall, supra , 380 U.S. at 16, K. Davis, Administrative Law 
§30.05. 
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every page of their legislative history fails to reveal the 
slightest basis for appellees' position. There is literally 
hint of any requirement like the one proposed by appellees. 

Appellees argue that a portion of one sentence 
of 42 U.S.C. § 1857f-6c ("including consideration of other 
technologically or economically feasible means of achieving 
emission standards under § 1857f-l") shows that the section 
"plainly contemplates that controls will be promulgated 
for a particular fuel additive only after emission standards 
have been established for that additive." The entire sec¬ 
tion is set forth in Addendum h. It is evident that neither 
the section as a whole nor the elliptical phrase quoted in 
isolation by appellees suggests such a requirement. 

The section is designed to avoid action by the 
Federal Administrator without prior factual investigation. 
Thus, medical or scientific evidence must be taken into ac¬ 
count. If emission standards for a fuel additive have 
been promulgated, alternate techniques for achieving such 
levels must also be considered. The section does not 
state or imply that prescription of emission standards 
is a prerequisite to valid administrative regulation of 
a fuel additive. Rather, §1857f-6c(c) states that the 
"Administrator may, from time to time on the basis of 
information obtained under subsection (b) of this section 
[reporting requirements]" issue regulations. 





The Administrator's power to regulate is limited 

to two circumstances, neither of which relates to prior 

issuance of emission standards. He may issue regulations 

on the basis of "information available to him. . ." "(A) if 

any emission products of such fuel or fuel additive will 

endanger the public health or welfare, or (B) if emission 

products of such fuel or fuel additive will impair to a 

significant degree the performance of any emission control 

device or system..."* The section does not require 

prior issuance of specific emission level standards. 

Nor does any other section of the Clean Air Act, 

as amended, impose the requirement suggested by appellees. 

Moreover, § 1857f-l deals only with emission standards 

for new motor vehicles. Section 1857f-6c is not so limited. 

■■ 

Appellees' position, therefore, would mean that failure to 
prescribe lead emission standards for new cars would pre¬ 
vent valid prescription of regulations governing the content 
of gasoline used by the vast majority of cars on the road 
today. 

Appellees make the astounding argument that "the 
legislative history of the statute fully supports" their 
new conclusion. The two pages from the Congressional Record 

* The Administrator has made such findings and issued two 
sets of regulations based thereon. See pages 4 to 8 
of this brief. 
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cited by appellees are annexed hereto as Addendum J for 
the convenience of the court. Neither they nor the remaining 
pages of debate reflect in any manner the thought that regu¬ 
lation of fuel additives under § 1857f-6c was contingent 
upon prior prescription of specific emission standards 
under § 1857f-l. See generally, 116 Cong. Rec. 19229-30 
(June 10, 1970).* 

The relationship between fuel additive regulations 
under § 1857f-6c and the issuance of emission standards 
under § 1857f-l was commented upon in Amoco Oil Co. v. 
Environmental Protection Agency . 501 F.2d 722 (D.C. Cir. 1974), 
where the court held that the uncontradicted statements of 
Senator Muskie in reporting to the Senate on the conference 
bill which became law are entitled to significant weight. 

Id. at 734. The court went on to point out that the pre¬ 
requisite for valid regulation is a general finding of 
possible risk and that Senator Muskie clearly negated the 
theory that greater requirements were to be applied. Id. at 
733-34. The court in Amoco quoted as dispositive of the 
issue the following passage from Senator Muskie's report 


* The Conference Committee Report on the bill (HR 17255) 
which became the Clean Air Act Amendment of 1970 (PL 91- 
604) is similarly devoid of any suggestion that the regu¬ 
lation of a fuel additive can occur only after promulga¬ 
tion of emission standards for that specific additive. 

See Addendum K. Conf. Rep. 91-1783, December 17, 1970, 
1970 U.S. Code Cong. & Admin. News 5385-86. 
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on the Conferee's intentions: 


"While the conference substitute 
specifies procedures under section 211 
which the Administrator will use in 
determining whether to prohibit or control 
fuels or fuel additives, the conference 
committee wishes to call the Administrator's 
attention to the relationship between his 
functions under this section and the emis¬ 
sion deadlines stipulated in Section 202. 

It is not the intent of the Congress to 
create a cumbersome, time consuming ad¬ 
ministrative procedure which will delay 
necessary controls on fuels and fuel addi¬ 
tives required to meet these deadlines. 

Neither is it the intention of the 
Congress to lock the Administrator into a 
rigid economic interpretation of the cost 
benefit analysis specified in this section 
in making his determination to prohibit or 
control fuels or fuel additives. 

Rather, the conference committee 
wishes to call the attention of the Ad¬ 
ministrator to the broad environmental, 
esthetic and health considerations under¬ 
lying the enactment of this legislation 
which should be kept in mind in making 
these determinations." 

Id., quoting from 116 Cong. Rec. (Part 32) 42386 (Dec. 18, 
1970). It is clear from the quoted language that prior 
issuance of an emission standard was not intended by Congress 
to be among the Administrator's considerations, much less a 
prerequisite to valid fuel content controls. 

Nothing in this court's decision in Natural 
Resources Defense Council, Inc., et al v. Train , No. 76-6075, 
(Slip Op. 485-502, Nov. 10, 1976) provides the slightest 
support for appellees' argument that the federal lead regula- 

There this court held that the Federal 


tions are void. 




Administrator was required to place lead on E.P.A.'s pub¬ 
lished list of pollutants. The issue of preemption was 
not raised or decided. No requirement of prior issuance 
of such standards was mentioned in the thorough review of 
this topic by the court. 

Finally, it should be noted that in the 300 pages 
of appellate decisions and dissents in the Ethyl litigation 
discussed earlier in this brief at 12, no suggestion was 
made that the federal regulation of lead was dependent upon 
prior issuance of lead emission standards. Indeed the cen¬ 
tral issue of that case was the nature of any prerequisites 
to issuance of the lead regulations and the validity of the 
regulations was upheld. See Ethyl Corp. v. Environmental 
Protection Agency , 541 F.2d 1 (D.C. Cir. 1976). 


6. Preemption Will Effectuate 

The Conaressional Mandate 
■ __ . — - 

For a Uniform Nationwide 
Program of Lead Restrictions, 


There are compelling reasons why the Federal 
Administrator has not placed immediate overall prohibitions 
on lead additives to aasoline. If New York City's lead 
restrictions were to be enforced, additional non-lead octane 
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components would be required in the production of gasoline 
for New York City. Joint Appendix 54a. This is due to the 
octane requirements of most motor vehicles presently in use. 
Id. Since the octane components supply is limited and 
cannot readily be increased, fewer octane components will 
be available for the production of gasoline sold in areas 
other than New York City. Id. The result is that more 
lead must be added to gasoline produced for areas other than 
New York City in order to maintain the octane levels neces¬ 
sary for today's automobiles. See Joint Appendix 54a. Thus 
appellees are attempting to secure for the City of New York 
what they view as a benefit, i.e., lead-free gasoline, while 
attempting to deprive the rest of the nation of that same 
benefit. In so doing, appellees have failed to prevent 
their activities from damaging their neighbors. 

In addition, the interdependent relationship of 
the use of lead-free gasoline and the production of motor 
vehicles, equipped with catalytic converter exhaust emission 
devices and designed to run on such gasoline, is of paramount 
importance in the federal regulatory scheme. Preamble, 

38 Fed. Reg. 1254-56, 1258-60 (Jan. 10, 1973). Compliance 
with New York City's lead content restrictions would adversely 
affect the performance of today's vehicles which are not 
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designed to run on lead-free fuel. Joint Appendix 45a. This 
in turn would cause an increase in non-lead exhaust emissions 
and slow the rate of local and national air quality improve¬ 
ment. Id.* Moreover, the cost of producing gasoline for the 
New York City consumer would also increase due to the dis¬ 
proportionate concenti'ation of production facilities re¬ 
quired to supply low-lead and lead-free gasoline to one 
section of the country. Joint Appendix 54a. Finally, more 
energy would be required to produce gasoline for New York 
City, thus reducing energy available for the rest of the 
country. See Joint Appendix p. 41a et seg . 

Thus, immediate removal of all lead from all grades 
of gasoline has been rejected by the Federal Administra¬ 
tor after weighing the evidence submitted to him. 38 Fed. 

Reg. 1254 (Jan. 10, 1973). See National Environmental 
Research Center, Effects of Reduced Use Of Lead In Gasoline 
On Vehicle Emissions And Photochemical Reactivity (19 72) . 

Should the State or the City of New York desire to 
avoid the preemptive effect of the Emission Control Device 
and amended Public Health gasoline lead content regulations, 
the Clean Air Act provides an appropriate statutory mechanism 

* The district court's speculation that a finding of pre¬ 
emption would cause "degredation" of air quality (372 
F. Supp. 335, 339 [S.D.N.Y. 1974]) is therefore unwar¬ 
ranted. In any event, the Federal Administrator is the 
party charged by Congress with responsibility for deter¬ 
mining such possible effects. 




by way of submission and approval of a state implementation 
plan with a gasoline lead content restriction at variance 
with the federal regulations. 42 U.S.C. § 1857f-6c (c) (4) (C). 
To date, however, there has been no submission by the State 
of New York or approval by the Federal E.P.A. of a state 
Air Quality Implementation Plan with gasoline lead content 
restrictions tor the Metropolitan New York area. Submis¬ 
sion and approval of such provisions by the Federal E.P.A. 
would be necessary to permit the State or the City of New 
York to regulate with more stringent requirements the use 
of lead as a gasoline additive. 42 U.S.C. § 1857f-6c(c) (4) 

(C) . 


CONCLUSION 

The general availability of at least one grade 
of lead-free gasoline and a carefully phased reduction in 
the lead content of all other grades of gasoline in all 
areas of the country are the avowed purposes of the current 
federal regulations. Preamble, 38 Fed. Reg. 1254 (Jan. 

10, 1973). The offending section of New York City's Ad¬ 
ministrative Code frustrates that purpose and retards the 
national fight against air pollution. This myopic attempt 
by the City of New York to regulate lead emissions by dras¬ 
tically and immediately reducing the lead content of gaso¬ 
line is precisely the type of local interference with 
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national air pollution programs which Congress sought to 
avoid by preempting the field of fuel and fuel additive 
regulation. The court below erred in failing to give effect 
to the explicit congressional mandate. 

The Supremacy Clause of the United States Con¬ 
stitution thus operates in this instance to invalidate 
§ 1403.2-13.11 of Chapter 57 of the Administrative Code of 
the City of New York. The decision of the court below 
should be reversed by this court and the entry of summary 
judgment for appellants directed. 
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Title 40—PROTECTION OF 
ENVIROHMtNT 

Chopter i—Environmenlol Protection 
Agency 

SU8CHAPTE* C—AIR PROGRAMS 

PART 80—REGULATION OF FUELS 
AND FUEL ADDITIVES 


RULES AND REGULATIONS 


On February 23, 1S72. a notice of pro- 
r y ,ed rule making was published in the 
rrDERAL Register <37 FR 3882), setting 
iorth proposed regulations promulgat¬ 
ing Federal standards for the use of lead 
aid phosphorus additives in gasoline. 
Pursuant to the above notice, several 
pu'ojc hearings were held. In addition, 
numerous written comments were re¬ 
ceived during an extended public com¬ 
ment period. After consideration of the 
hearings' testimony and other comments, 
ar.d after further consideration of the 
available information on health effects of 
"airbcme lead and the adverse effect of 
leaded gasoline on emission control de¬ 
vices. the regulations have been divided 
in'o two separate pieces of regulatory ac- 
t on- proposed regulations based upon 
Hie health effects of airborne lead, which 
p-oride for the reduction of lead In all 
grades or leaded gasoline, and final reg¬ 
ulations.' which provide for the general 
availability of lead-free gasoline. "Hie 
regulations on reduction of lead for 
health reasons are being reproposed be- 
cause the Agency's basis for the reduc¬ 
tion has been substantially revised. The 
proposed regulations are published In 
this issue of the Ftdefal Recister, ac¬ 
companied by an explanaUon of the 
basts for the reproposal. The regulations 
providing for the availability of lead-free 
and phoephorus-free fuel, modified as 
determined to be appropriate by the 
Agency, are promulgated below. The 
basis for this promulgation is explained 
below. 

When the proposed regulations were 
published, the Administrator had deter¬ 
mined that emission products of lead 
and phosphorus additives would Impair 
to a significant degree the performance 
of emission control systems which in¬ 
clude catalytic converters that motor 
vehicle mar.ufactui ers are developing to 
meet :he 1975-73 moior vehicle emission 
-•andards and that are likely to be in 
general use if lead and phosphorus addi¬ 
tives are controlled or prohibited for use 
certain motor vehicle gasolines This 
i mm.nation was ba.>ed upon ccnsid- 
c:' it ion of the available scientific ar.d 
r r.omic data Including a cost-ber.efit 
i alysis comparing motor vehicle emis- 
. u; control devices or systems which 
r-.e or will be in general use and require 
r-.nt.ol or prohibition of lead additives 

i gasolines with emission control de- 
v ces or systems which are or will be 
in general use and do not require such 
control or prohibition of those addi¬ 
tive? Alter identifying the emission con- 
t;-/ i systems or devices under consider- 
_ ion by automobile manufacturers for 


meeting the 1975-78 standaids. the- 
Administrator determined that one sys¬ 
tem the catalytic converter, would be in 
general use in the 1975 model year. Ac¬ 
cordingly, a comparison of systems or 
devices was not feasible. Since publica¬ 
tion of the proposed rule making, addi¬ 
tional Information on this subject has 
been submitted to the Agency curing 
public hearings on the suspension ol 
1975 model year light duty motor vehi¬ 
cle emission standards, and the lead 
regulations hearings and comment pe¬ 
riod This information provides further 
support for the Administrator's deter- 
piin ation. . . 

Therefore, the proposed provision for 
the general availability by July 1. 1974, 
of essentially lead-free and phosphorus- 
free gasolines of an octane quality suit¬ 
able for 1975 and subsequent model year 
light duty vehicles is included in the final 
regulations. Copies of the cost-benefit 
analysis referred to above, entitled Ati o- 
space Report. PB-205-981, are available 
for $4 50 each from National Technical 
Information Service. Department of 
Commerce. 285 Port Royal Road, 
Springfield, VA 22151. 

At the time of the proposed rule mak¬ 
ing. the Administrator concluded that 
the proposed control of the use of lead 
additives and phosphorus-contiininR ad- 
dltives In lead-free gasoline would not 
cause the use of any other fuel or fuel 
additive that will produce emissions 
which will endanger the public health or 
welfare to the same or greater degree. 
Since that time, additional Information 
has been developed which further sup¬ 
ports the Administrator’s earlier conclu¬ 
sion. This additional Information and 
the basis for the original finding are set 
forth in a paper entitled "Effects of Re¬ 
duced Use of Lead in Gasoline on Vehicle 
Emissions and Photochemical Reactiv¬ 
ity" (with addendum*. Copies of this 
paper are available from the Publica¬ 
tions Section, Environmental Protection 
Agency. 401 M Street SW„ Room 238V', 
Washington, DC 20460. 

In the preamble to the proposed regu¬ 
lations. the Administrator invited com¬ 
ments concerning the effect of various 
levels of sulfur concentrations in lead- 
free and phosphorus-free gasoline on 
catalytic emission control systems, the 
impact of a sulfur limitation on the 
petroleum Industry, and the impact of 
a sulfur limitation on motor vehicle per¬ 
formance and the coat of gasoline to the 
consumer. In light of these comments, 
the Administrator has determined that 
the currently available information is 
not adequate to clearly determine the 
impact of gasoline sulfur levels on err.s- 
slon control devices. Accordingly, addi¬ 
tional luformatic.. on both the effects 
of sulfur on catalyst deterioration and 
the impact of a sulfur regulation on the 
oil Industry is required before regulatory 
action can be proposed. 

The regulations as proposed provided 
that the lead content of unleaded gaso¬ 
line not exceed 0.05 gram of lead per 
gallon. This maximum trace lead level is 
based upon the determination that it 


would provide adequate protection for 
catalyst emission control devices and 
that delivery of unle- ded gasoline meet - 
ing t his specification is within the capa¬ 
bility of the petroleum industry. 

Most of the auto manufacture.*, 
trail y asserted that the stands* 4 
be set at a maximum of 0 03 
gallon or less to prevent im; 
the effectiveness of the c«-t 
sion control devices. More t i sev¬ 
eral manufacturers have sts • t the 
proposed trace lead stafm 1 0.05 

gram per gallon would be at- ..i-’ble U 
such a standard assured thr t the a-* 
age lead content of unleaded gasoline 
were 0.03 gram per gallon. 

Spokesmen for the petroleum Indus¬ 
try urged that the trace lead standard 
be set at 0.07 gram per gallon, the speci¬ 
fication for unleaded gasoline estab¬ 
lished by the American Society for Test¬ 
ing and Materials. This specification 
was chosen on the basis of: <a> The 
capacity of the distribution system to de¬ 
liver gasoline with low trace lead levels 
and <b> the reproducibility of the test 
methods. The experience of the pe¬ 
troleum industry as a whole in delivery 
of unleaded gasoline was conceded to be 
limited. The one company with substan¬ 
tial experience in the distribution of un¬ 
leaded product is currently able to meet 
a 0 05 standard most of the time. — 
The regulations provide for the gen¬ 
eral availability of a lead-free and phos¬ 
phorus-free gasoline with specified trace 
lead levels of 0 05 gram of lead per gal¬ 
lon. It is the Administrator's determina¬ 
tion that without regulatory action re¬ 
quiring retail outlets to market at least 
one grade of such gasoline, availability 
ol that product to the general public in 
all areas of the country would be uncer¬ 
tain. and may not be sufficient to assure 
the protection of catalytic control de¬ 
vices. This regulation will determine the 
range of trace lead in gasoline which will 
be available to the consuming public for 
use in motor vehicles with control de¬ 
vices (e g., from 0 gTam lead to 0 05 gram 
lead'. Based on the available data on 
marketing of unleaded gasolines, the 
Agency projects that a 0 05 gram of lead 
per gallon maximum will result In a 0 03 
gram per gallon average lead content. 
Since the Agency's motor vehicle certifi¬ 
cation regulations require that gasoline 
generally available at retail outlets be 
used in vehicle certification tests, 1975 
model year vehicle certification testing 
will be required to be conducted using 
gasolines having a minimum lead con¬ 
tent of 0 03 gram per gallon. 

EPA has received numerous comments 
from the automobile industry requesting 
that the trace phosphorus level in the 
lead-free and phesphorus-free gasoline 
be lowered from the proposed level of 
0.01 gram of phosphorus per gallon to 
0 005 gram of phosphorus per gallon and 
below. After evaluating the catalyst de¬ 
terioration data submitted m support of 
these requests, the Administrator has de¬ 
termined that the trace phosphorus level 
must be lowered to 0 005 gram of phos¬ 
phorus per gallon in order to prevent 
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catalyst deterioration ■which would pre¬ 
clude compliance with the emission 
standards for the useful life of 1975 and 
later model year vehicles. Though some 
members of the oil industry contend that 
a lower phosphorus level would remove 
some of the existing flexibility in the use 
of phosphorus detergent additives, the 
Agency has determined that the need for 
any such flexibility is outweighed by the 
need to prevent catalyst deterioration. 
Moreover, nonphosphorus additives axe 
fast becoming the predominant deter¬ 
gents in unleaded gasoline and are al¬ 
ready in large scale use. 

Representatives of the petroleum in¬ 
dustry have sought clarification of the 
term “owner or operator” of a retail 
outlet used in paragraphs (c>. <d), and 
<g) of i 80.22 of the regulations as pro¬ 
posed. These paragraphs have been mod¬ 
ified to adopt the terms of the definition 
of “owner or operator” contained in sec¬ 
tion Hi (a) <5) of title I cf the Clean Air 
Act which defines an “owner or opera¬ 
tor” as any person who “owns, leasts, 
operates, controls, or supervises" a regu¬ 
lated facility. 

The final regulations do not include 
the proposed prohibition of the dyeing 
of unleaded gasolines or the proposed re¬ 
quirement that leaded gasolines be con¬ 
spicuously colored. Based on comments 
received on the control of transport of 
unleaded gasoline, the Agency has de¬ 
termined that a color-coding system is 
not necessary to the Implementation of 
this regulation. 

The Agency agrees with comments re¬ 
ceived that engine octane demand de¬ 
creases with increase in altitude, and has 
added to the requirement that retail out¬ 
lets market unleaded gasoline of at least 
91 octane a provision allowing reduction 
in octane number in high altitude areas. 

The proposed regulations set forth 
labeling requirements for retail outlets 
and motor vehicles and dimensions spec¬ 
ifications for pump nozzles and automo¬ 
bile fuel filler inlets to prevent accidental 
use of leaded gasoline In vehicles 
equipped with emission control devices 
requiring the use of unleaded fuel. The 
regulations Include slight changes in the 
required fuel filter inlet and pump 
nozzle dimensions proposed, in accord¬ 
ance with the recommendations of the 
Society of Automotive Engineers. 

The country’s Independent gasoline 
marketers have expressed concern that 
the major refiners, who currently pro¬ 
vide their supply of leaded pasoline. will 
not produce enough unleaded gasoline 
during the transition period following 
the regulation's effective date to supply 
both the majors’ branded outlets and the 
independent outlets. Based on the re¬ 
sults of the Agency’s evaluation of the 
independent marketers’ supplv problems, 
the Administrator has determined that 
It would be premature to conclude that 
gasoline refiners will be unable or un¬ 
willing to provide adequate supplies of 
unleaded gasoline to retail outlets re¬ 
quired by these regulations to offer it. 
If the shortage of unleaded gasoline 


feared by the independent marketers 
materializes, this Agency will consider 
whether additional measures are neces¬ 
sary to assure the general availability 
of unleaded gasoline. 

Comments were received which ob¬ 
jected to the imposition of liability upon 
major brand refiners for sales at their 
retail outlets of unleaded gasoline con¬ 
taining lead in violation of the standard. 
The regulation retains this provision, 
with slight wording changes, based upon 
the Agency's determination that the con¬ 
tamination of unleaded gasoline as¬ 
sociated with transportation of the prod¬ 
uct can best be prevented by the major 
refiners who have control or the ability 
to control their distribution networks. 
However, in order to clearly Indicate that 
there Is a positive duty on the major 
brand refiner to prevent any violation of 
the unleaded gasoline standard at hi. 1 
retail outlets, the Agency is proposing 
in this issue of the Federal Hecister a 
regulation specifically imposing this 
duty. 

The regulations promulgated below 
shall be effective on February 9, 1973. 

Dated: January 4, 1973. 

William D. Ruckelshaos, 

Administrator, 

Environmental Protection Agency. 

A new Part 80 is added to Chapter I, 
Title 40 of the Code of Federal Regula¬ 
tions, as follows: 

Subpart A—General Provisions 

See 

80 1 Scope 

80.2 Definitions 

80.3 Test methods. 

80 4 Right of entry, tests and Inspections. 
80 5 Penalties 

Subport 8-Controls ond Prohibitions 


B0 20 
B0.21 

(Reserved) 

Controls 

applicable 

to 

gasoline 

B0 22 

distributors 

Controls applicable 

to 

gasoline 


retailers. 

80 23 Liability for violations. 

60.24 Controls applicable to motor vehicle 


manufacturers 

AtrTHORrrr: Secs 211 and 301(a) of the 
Clean Air Act. as amended (42 D SC. 1857f- 
6c). 

Subpart A—General Provisions 
£ R0.1 Scope. 

This part prescribes regulations for the 
control and/or prohibition of fuels and 
additives for use in motor vehicles and 
motor vehicle engines. These regulations 
are based upon a determination by the 
Administrator that the emission product 
of a fuel or additive will Impair to a sig¬ 
nificant degree the performance of a 
motor vehicle emission control device in 
general use or which the Administrator 
finds has been developed to a point where 
in a reasonable time it would be In gen¬ 
eral use were such regulations promul¬ 
gated; and certain other findings speci¬ 
fied by the Act. 


§ 110.2 Definitions. 

As used in this part: 

<a> “Act" means the Clean Air Act, 
as amended (42 U.S.C. 1857 et seq.). 

(b) “Administrater” means the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Aeency. 

<ci Gasoline" means any fuel sold in 
any State 1 for use in motor vehicles 
and motor vehicle engines, and com¬ 
monly or commercially known or sold as 
gasoline. 

(d) “Research octane number" means 
a measurement of a gasoline’s knock 
characteristics which is determined by 
American Society for Testing and Mate¬ 
rials analytical method designated 
D-2699. 

(e» "Lead additive" means any sub¬ 
stance containing lead or lead com¬ 
pounds. 

(f) "Leaded gasoline" means gasoline 
which is produced with the use of any 
lead additive or which contains more 
than 0 05 gram of lead per gallon or more 
than 0 005 gram of phosphorus per 
gallon. 

(g»"Unleaded gasoline" means gasoline 
containing not more than 0 05 gram of 
lead per gallon and not more than 0 005 
gram of phosphorus per gallon. 

(h> "Refinery" means a plant at which 
gasoline is produced. 

(i> "Refiner” means any person who 
owns, leases, operates, controls, or super¬ 
vises a refinery. 

<J> "Retail outlet” means any estab¬ 
lishment at which gasoline is sold or 
offered for sale to the public. 

<k> "Retailer" means any person who 
owns, leases, operates, controls, or super¬ 
vises a retail outlet. 

(1) "Distributor" means any person 
who transports or stores or causes the 
transportation or storage of gasoline at 
any point between any gasoline refinerv 
and any retail outlet. 

§ 80.3 TrM method*. 

The lead and phosphorus content of 
gasoline shall be determined in accord¬ 
ance with test methods to be prescribed 
by the Administrator. 

§ 80.4 ISiglit of enl^y ; tens and insper. 

I ion il. 

The Administrator or his authorized 
representative upon presentation of ap¬ 
propriate credentials shall have a right 
to enter upon or through any retail out¬ 
let or the premises or property of any 
distributor and shall have the right to 
make inspections, take samples, and con¬ 
duct tests to determine compliance with 
this part and the Act. 

§ 80.5 IVtiallie*. 

Any person who violates these regula¬ 
tions shall forfeit and pay to the United 
States a civil penalty of $10,000 for each 
and every day of the continuance of 


1 "Stale" means a State, the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Virgin Islands, Guam, and American 
Samoa. 
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such violation, which shall accrue to the 
United States and be recovered In a civil 
suit In the name of the United States, 
brought in the district where such per¬ 
son has his principal office or any dls- 
rict in which he does business. The Ad¬ 
ministrator may. upon application by 
the person against whom any such 
penalty has been assessed, remit or miti¬ 
gate any such forfeiture. The Adminis¬ 
trator shall have authority to determine 
the facts upon all such applications. 

Subpart B—Controls and Prohibitions 

§00.20 [Reserved] 

§80.21 Controls applicable to gusoline 
distributors. 

After July 1. 1974, no distributor shall 
sell to any distributor or retailer any gas¬ 
oline which he represents is unleaded 
gasoline unless such gasoline does, In 
fact, meet the defined requirements for 
unleaded gasoline in 9 80 2<g). 

§ CO.22 Control* applicable to gasoline 
retailers. 

■ a' After July 1, 1974, no retailer or 
his employee or agent shall introduce, 
or cause or allow the introduction of 
leaded gasoline Into any motor vehicle 
which ts labeled ‘’unleaded gasoline 
only," or which Is equipped with a gaso¬ 
line tank filler inlet which Is designed 
for the introduction of unleaded 
gasoline. 

<b) After July 1, 1974, every person 
who owns, leases, operates, controls, or 
supervises a retail outlet at which 
200,000 or more gallons of gasoline was 
sold during any calendar year beginning 
with the year 1971 shall offer for sale 
at least one grade of unleaded gasoline 
of not less than 91 Research Octane 
Number at such retail outlet: Provided, 
hovn-er. That the octane number of un¬ 
leaded gasoline offered for sale In areas 
where altitude is greater than 2,000 feet 
may be reduced one (1) octane number 
for each succeeding 1,000 feet but not 
more than three (3> octane numbers In 
total. 

(c> After July 1, 1974, every person 
who owns, leases, operates, controls, or 
supervises six or more retail outlets shall 
offer for sale at least one grade of un¬ 
loaded gasoline of not less than 91 Re¬ 
search Octane Number at no fewer than 
60 percent of such outlets: Provided, 
however, That the octane number of un¬ 
leaded gaoOline offered for sale in areas 
where altitude Is greater than .'’,000 feet 
may be reduced one (1> octane number 
lor each succeeding 1.000 feet but not 
more than three <3> octane numbers In 
total. , 

<d> After July 1, 1974. every retailer 
shall prominently and conspicuously dis¬ 
play In the immediate area of each gaso¬ 
line pump stand the following notice: 

redvrsl law prohibits the introduction of 

anv gasoline containing lead or phnephoros 

Into anv motor vehicle labeled UNLEADED 

GASOLINE ONLT." 
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Such notice shall be no smaller than 
36-point bold type and shall be located 
so as to be readily visible to the retailer s 
employees and customers. 

(e) After July 1, 1974, every retailer 
shall affix to each gasoline pump stand 
a permanent legible label as follows: 

(1) For gasoline pump stands con¬ 
taining pumps for introduction of un¬ 
leaded gasoline into motor vehicles, the 
label shall state: 

Unleaded gasoline. 

(2) For gasoline pump stands contain¬ 
ing pumps for introduction of leaded 
gasoline into motor vehicles, the label 
shall state: 

Contains lead antiknock compounds. 

Any label required under this paragraph 
shall be located so as to be readily visi¬ 
ble to the retailer's employees and cus¬ 
tomers. 

(f) After July 1, 1974, every retailer 
shall equip all gnsohne pumps as follows: 

(1) Each pump from which leaded 
gasoline Is sold shall te equipped with a 
nozzle spout having a terminal end with 
an outside diameter of not less than 
0 930 inch <2 362 centimeters). 

<2' Each pump from which unleaded 
gasoline is sold shall be equipped with 
a nozzle spout which meets the following 
specifications: 

U> The outside diameter of the ter¬ 
minal end shall not be greater than 0 840 
inch <2.134 centimeters); 

<ii) The terminal end shall have a 
straight section of at least 2.5 inches 
<6.34 centimeters) in length; 

<ih> The retaining spring shall ter¬ 
minate 3.0 inches <7.6 centimeters) from 
the terminal end. 

(g) If more than one grade of gasoline 
Is dispensed from a gasoline pump or 
pump stand, the Administrator may 
grant an exception to paragraph <e> or 
if) of this section where it has been 
demonstrated to his satisfaction that an 
alternate system of labeling or equipment 
will comply with the objectives of para¬ 
graph <e> or <f> of this section. 

§ 80.23 Liability for violations. 

Liability for violations of paragraph 
(a) of 5 80.22 shall be determined as 
follows: 

<a> <1> Where the corporate, trade, or 
brand name of a gasoline refiner or any 
of its marketing subsidiaries appears on 
the pump stand or is displayed at the 
retail outlet from which the gasoline was 
sold, the retailer and such gasoline re¬ 
finer shall be deemed in violation. The 
refiner shall be deemed in violation irre¬ 
spective or whether any refiner, distribu¬ 
tor, or retailer, or the employee or agent 
of any refiner, distributor, or retailer 
may have caused or permitted the viola¬ 
tion. 

<2> Where the corporate, trade, or 
brand name of a gasoline refiner or any 
of its marketing subsidiaries does not 
appear on the pump or pump stand or 


Is not displayed at the retail outlet from 
which the gasoline was sold, the retailer 
and any distributor who sold the retailer 
gasoline contained In the retail outlet 
storage tank which supplied that pump 
at the time of the violation shall be 
deemed in violation. 

<b> (1) In any case in which a retailer 
and any gasoline refiner or distributor 
would be in violation under paragraph 
(a) (1) or <2) of 5 80.22 the retailer shall 
not be Liable If the retailer can demon¬ 
strate that the violation was not caused 
b; him or his employee or agent. 

(21 In any case under paragraph <a) 
(2) of 5 80.22 in which two or more dis¬ 
tributors have sold the retailer gasoline 
contained in the retail outlet storage 
tank which supplied the pump from 
which the gasoline was sold, any of such 
distributors who can demonstrate that 
the violation was not caused by him or 
his employee or agent shall not be liable. 

<c) In any case in which a retailer or 
his employee or agent Introduced leaded 
gasoline from a pump from which leaded 
gasoline is sold into a motor vehicle 
which is equipped with a gasoline tank 
filler inlet designed for the introduction 
of unleaded gasoline, only the retailer 
shall be deemed in violation. 

§80.21 Controls applicable to ‘ motor 
vehicle manufacturers. 

The manufacturer of any motor vehicle 
equipped with an emission control de¬ 
vice which the Administrator has deter¬ 
mined will be significantly impaired by 
the use of leaded gasoline sha ll • 

(a) Affix two permanent, legible labels 
reading "Unleaded Gasoline Only” to 
such vehicle at the time of its manu¬ 
facture, as follows: 

(1) One label shall be located on the 
instrument panel so as to be readily visi¬ 
ble to the operator of the vehicle: Pro¬ 
vided, however. That the required state¬ 
ment may be incorporated into the de¬ 
sign of the instrument panel rather than 
provided on a separate label: and 

<2) One label shall be located immedi¬ 
ately adjacent to the gasoline filler tank 
inlet, outside of any filler inlet compart¬ 
ment. and shall be located so as to be 
readily visible to any person introducing 
gasoline to such filler inlet. 

Such labels shall be m the English lan¬ 
guage in block letters which shall be of 
a color that contrasts with their back¬ 
ground. 

<b) Manufacture such vehicle with a 
gasoline tank filler inlet having a re¬ 
striction with an Inside diameter not 
greater than 0 910 Inch <2.311 centime¬ 
ters). which prevents the Insertion of a 
nozzle with a spout larger than pre¬ 
scribed in 9 80.22(f) (2) (1). Such filler 
inlet shall be designed so as to activate 
immediately any automatic shutoff de¬ 
vice on any nozzle subject to 9 80.22< f y 
(1) when the introduction of gasoline 
into such filler Inlet from such a nozzle 
is attempted. 

[FR Doc 73-392 Filed 1-0-73, 8 A3 am) 
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Tile 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

PART 00—REGULATION OF FUELS AND 
FUEL ADDITIVES 

Control of Lead Additives in Gasoline 

Oil February 23, 1972 (37 FR 3882), 
the Administrator proposed regulations 
providing for the general availability of 
lead-free gasoline by July 1, 1974 and a 
reduction in the lead content of leaded 
gasoline to 1.25 grams per gallon by 
1977. The lead-free gasoline regulations 
were proposed primarily to ensure the 
availability of lead-free fuel for use in 
automobiles designed to meet Federal 
emission standards with lead-sensitive 
emission control devices. The Agency 
recognized that these regulations would 
also result In a reduction In lead emis¬ 
sions from the new automobile segment 
of the vehicle population, which would 
be equipped with those devices. How¬ 
ever. based on public health considera¬ 
tion. it was considered necessary, to pro¬ 
pose a reduction in the lead content of 
leaded gasoline as well. 

After consideration of the information 
provided during public hearings and an 
extended comment period, as well as ad¬ 
ditional information on the health ef¬ 
fects of airborne lead and the adverse 
effects of lead on emission control de¬ 
vices, the Administrator determined that 
the two regulations should be dealt with 
separately. On January 10. 1973. the 
regulations providing for lead-free gaso¬ 
line were promulgated, and the regula¬ 
tory sections providing for a reduction 
In the lead content of leaded gasoline 
were reproposed. (38 FR 1255 and 38 FR 
1258) 

The leaded gasoline regulations were 
reproposed because the Agency's position 
on the health effects associated with lead 
emissions changed substantially. The 
Administrator had originally proposed 
the regulations based on the conclusions 
that airborne lead levels exceeding 2 
micrograms per cubic meter were associ¬ 
ated with a sufficient risk of adverse 
physiological effects to endanger public 
health. After evaluation of the public 
comment and additional information on 
this Issue, the Administrator determined 
that it was difficult, if not Impossible, 
to establish a precise level of airborne 
lead as an acceptable basis for a control 
strategy. The original health effects 
analysis was revaluated in view of this 
finding. The resulting new health posi¬ 
tion paper concluded that airborne lead 
can either be directly absorbed through 
the lungs as people breathe, or can settle 
out of the air to contaminate dirt which 
may be consumed by children. Strong 
evidence existed which supported the 
view that through these routes airborne 
lead contributes to excessive lead ex- 
po-ur? in urban adults and children. In 
light of this evidence of health risks, the 
Administrator concluded that it would 
be prudent to reduce preventable lead 
exposure 

The reproposed regulations provided 
for a reduction ir. the average lead con¬ 
tent of leaded gasolines to 1 25 grams per 


gallon over a four year period as follows; 
2 00 grams per gallon in 1975, 1.70 grams 
per gallon in 1976, 1.5 grams per gallon 
in 1977, and 1.25 grams per gallon in 
1978 The specified average lead levels re¬ 
ferred to the average lead levels of leaded 
gasoline produced by an individual re¬ 
finery during any quarter of the specified 
year. 

The final regulations contain a revised 
lead-reduction schedule based on the Ad¬ 
ministrator's determination that averag¬ 
ing over all giades of gasoline, including 
lead-free grades, is preferable to averag¬ 
ing over the leaded grades alone The 
schedule has been adjusted to moderate 
the impact in the early years and to ex¬ 
tend it for an additional year. This Is 
discussed m greater detail below The re¬ 
vised schedule prescribes lower allowable 
lead content levels, but the overall 
amount of lead used In gasoline would 
equal the lead usage expected to result 
from the reproposed leaded grade re¬ 
duction schedule in 1979. The reduction 
schedule under this total pool averaging 
approach Is 1.7 grams per gallon in 1975, 
1.4 grams per gallon in 1976, 1 0 grams 
per gallon in 1978, and 0.5 grams per 
gallon in 1979 The various averaging 
alternatives considered by the Admin¬ 
istrator are discussed below. 

The reproposed reduction schedule was 
designed to accomplish a 60-65 percent 
decrea.se In lead usage from base 1971 by 
supplementing the projected increasing 
use beginning in 1974 of lead-free gaso¬ 
line by new automobiles with catalytic 
(lead-sensitive) emission control sys¬ 
tems The schedule promulgated below 
also is designed to achieve the targeted 
decrease, and generally maintain the re¬ 
proposed average lead contents for the 
leaded grades of gasoline 

The Administrator's judgment is that 
the promulgated reduction schedule Is 
reasonable from the standpoint of pro¬ 
tection of health and from the standpoint 
of economic and technological feasibility. 
While implementation of this schedule 
is reducing lead content of gasoline, a 
joint effort will be made by the Agency 
and the Department of Health, Educa¬ 
tion anc^ Welfare to further examine lead 
emissions from automobile exhausts, to 
determine whether additional regulation 
is necessary. 

Statutory basis. Section 211(c)(1) of 
the Clean Air Act authorizes EPA to 
"control or prohibit the manufacture, 
introduction into commerce, offering for 
sale, or sale of any fuel or fuel additive 
for use in a motor vehicle or motor vehi¬ 
cle engine • • * if any emission prod¬ 
ucts of such fuel or fuel additive will en¬ 
danger the public health or welfare". The 
scheduled reduction In the use of lead 
additives in gasoline to achieve a signifi¬ 
cant reduction in lead emissions from 
motor vehicles by 1978 is based on the 
finding that lead particle emissions from 
motor vehicles present a significant risk 
of harm to the health of urban popula¬ 
tions. particularly to the health of city 
children. It is the Administrator's view 
that the statutory' language quoted above 
does not require a determination that 
automobile emissions alone create the 
endangerment on which controls may be 


based. Rather, the Administrator be¬ 
lieves that In providing this authority, 
the Congress was aware that the public's 
exposure to harmful substances results 
from a number of sources which may 
have varying degrees of susceptibility to 
control. 

Health implications of airborne lead _ 

Introduction. The issue concerning the 
contribution of automobile lead exhausts 
to the country's lead exposure problem 
is romplex and controversial. In order to 
complete a fair assessment of this prob¬ 
lem. EPA has made a concentrated ef¬ 
fort to obtain and review all the medical 
and scientific evidence. The Agency 
repeatedly requested information and 
comments from the medical and scien¬ 
tific communities as well as the general 
public. Since the re proposal of the regu¬ 
lations. information gathered through 
the comment period on the reproposed 
regulations, earlier comment periods on 
the originally proposed regulations, and 
surveys of relevant studies by EPA per¬ 
sonnel have been thoroughly reviewed 
and evaluated by a task force of EPA 
medical experts and scientists A paper 
entitled “EPA's Position on the Health 
Implications of Airborne Lead'' sets forth 
in detail the Agency's evaluation that 
there is a health basis for reducing the 
use of lead in gasoline. A copy of this 
paper is available from the Publications 
Section, Environmental Protection 
Agency. 401 M Street SW. Room 238W 
Washington. D C. 20460. 

General summary of health issue En¬ 
vironmental lead exposure is a major 
health problem in this country. A small 
but significant portion of the urban adult 
population and up to 25 percent of chil¬ 
dren in urban areas are over-exposed to 
lead. The lead exposure problem is caused 
by a combination of sources including 
food, water, air, leaded pauit, and dust. 
The aggregate contribution of lead from 
all these sources poses a significant 
threat to health. However, ft Is extremely 
difficult to determine what percentage of 
the problem each separate environmen¬ 
tal factor contributes. Since these are 
additive sources whose importance varies 
considerably among individuals it 1s like¬ 
wise difficult to determine what impact 
would be achieved by partial or total 
reduction of lead from any source. Should 
the lead in all sources be reduced, how¬ 
ever, it seems clear that the situation 
would be substantially Improved Leaded 
gasoline is a source of air and dust lead 
which can be readily and significantly 
reduced In comparison to these other 
sources. It Is also one of the few lead 
sources not yet subject to any controls 
other than EPA's lead-free gasoline 
regulations. 

Lead from gasoline accounts for ap¬ 
proximately 90 Percent of ai-bome lead, 
total lead addi .e usage being well over 
200.000 tons a year. Lead from stationary 
sources and dete; iorating leu-fed pelnt 
from buildings, combined with lead from 
gasoline cause high lead levels in dirt 
and dust. Of these sources, lead from 
gasoline Is the most ubiquitous source 
of lead found in both the air and the 
dirt and dust in urban areas. Human 
exposure to this lead takes place by m- 
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halation and by ingestion of dirt and 
dust contaminated by air lead fallout. 
Since exposure to lead among the gen¬ 
eral population Is widespread, it is rea¬ 
sonable that efforts be made to reduce 
preventable sources of lead exposure in¬ 
cluding lead emissions resulting from 
lead in gasoline. 

Many of those disagreeing with the 
reproposed regulations based their com¬ 
ments on EPA's failure to show sufficient 
evidence of adverse health effects specifi¬ 
cally caused by the use of lead additives 
in gasoline. While most agree that the 
combustion of leaded gasoline causes an 
increase in the amount of lead in the 
environment, they do not believe that 
lead in gasoline represents a sufficient 
endangerment to health or a sufficient 
risk to the environment to warrant pro¬ 
mulgation of controls. The arguments 
against the position set forth In EPA's 
reproposed regulations Include the fol¬ 
lowing: (1) EPA has failed to show a 
clear correlation between lead levels In 
the air and those In the blood oi exposed 
individuals; (2) lead fro or. dust and dirt 
does not represent a significant threat 
to body burden of lead; (3) leaded paint 
is the primary cause of chidhood lead 
poisoning and lead In gasoline does not 
play an important role In lead poison¬ 
ing or excessive lead exposure: <4> lead 
In food and water and not airborne lead 
are the principal sources of lead to the 
general population. 

A discussion of the four major areas of 
criticism and a summary of the signifi¬ 
cant new information received since the 
regulations were reproposed are provided 
below. 

I. Is there a correlation between air 
lead levels and blood lead levels? A por- _ 
tlon of the comments received were 
critical of EPA's reproposed regulation 
on the basts that consistently strong cor¬ 
relations have not been found between 
air lead and blood lead levels. The con¬ 
clusion expressed by many comments 1s 
that except for persons whose occupa¬ 
tions bring them In close contact with 
environmental lead, exposure to airborne 
lead does not contribute to Increased 
blood lead levels and does not pose a 
significant threat to health. 

These comments cite several studies 
which did not demonstrate a strong cor¬ 
relation between air lead and blood lead 
levels. For example, The Seven Cities 
Study did not show a close correlation 
between increase In blood lead levels and 
simultaneous increases In air lead ex¬ 
posures. Blood lead levels were lower 
among the New York City residents 
studies than the Philadelphia residents, 
despite the fact that air lead exposures 
among the New York residents were ac¬ 
tually greater than those in Philadelphia 
Also cited as evidence against EPA's posi¬ 
tion is the observation that despite sig¬ 
nificant Increases in the use of lead in 
gasoline in recent years there have been 
no discernible increases in blood lead 
levels of populations so exposed. 

Residential differences in blood leads 
levels have also not always corresponded 
to differences in air lead exposures For 
example, studies of primitive populations. 


as well as studies of rural U S. popula¬ 
tions. have shown that the blood lead 
levels in some of these groups are as high 
or higher than those of persons living in 
industrial areas, even though the air lead 
levels in those rural areas should have 
been much lower. A comparison between 
London day and night taxi drivers has 
also shown no significant differences in 
blood lead levels but did find differences 
In exposure to carbon monoxide suggest¬ 
ing that despite the possibility that air 
lead exposure in the day may have been 
higher than at night, this was not re¬ 
flected In blood lead increases However, 
differences in smoking intensity, as well 
as actual differences in air lead exposure 
between groups, could explain these re¬ 
sults and neither were measured. 

In summary, a number of comments 
have criticized EPA's position on the 
basis that there Is not a good correlation 
between air lead exposure and blood lead 
levels. 

The Agency has weighed against these 
criticisms studies which have shown that 
airbomi lead does contribute signifi¬ 
cantly tc lead exposure m the general 
population. For example, using a pilot 
lead Isotope approach, preliminary data 
show that airborne lead at 2 ug/m’ can 
contribute as much as Vb to total lead ex¬ 
posure In man. This result is consistent 
with data concerning the deposition of 
lead particles In the pulmonary tract and 
the absorption of such particles into the 
blood stream. 

An unpublished study In Japan similar 
to the Seven Cities Study, but which has 
not yet been completely analyzed, has 
preliminarily demonstrated that airborne 
lead exposures below 2 n g/m* affect blood 
lead levels. 

Chamber studies In carefully con¬ 
trolled environments, have shown sig¬ 
nificant increases in blood lead of men 
exposed to air lead slightly greater than 
3 *g/m*. 

Differences in the blood lead levels 
between urban and suburban residents in 
the same geographic area have been 
found. When comparable groups with 
similar lead intakes from other sources 
besides air were studied, blood leads were 
consistently higher in urban areas and 
near highways where air lead concentra¬ 
tions were greatest Thus while correla¬ 
tions between blood leads and air lead at 
lower exposure levels arc not always 
good, the evidence indicates that air lead 
does contribute to general population 
lead exposure. 

Failure to find consistent correlations 
does not In the Administrator's judge¬ 
ment invalidate the above conclusions. 
Studies which have come to contrary 
conclusions have generally faued to take 
into account the Influence of other 
sources of lead on blood lead levels in 
people being studied In the Seven Cities 
Study, for example, these other sources 
of lead influencing blood lead levels were 
not adequately considered in the blood 
lead-air lead comparisons. EPA has re¬ 
analyzed the Seven Cities Study and has 
found that air lead was a significant, 
though not the most Influential factor 
affecting blood lead levels. Further, In 


the Seven Cities Study, urban-suburban 
differences in blood leads between com¬ 
parable groups were consistently found 
which at least in part reflect differences 
in air lead exposure. 

In summary, absorption of air lead 
does contribute to total lead exposure and 
when added to lead from other sources 
such as food and water results in total 
exposure that Is excessive. Thus, the par¬ 
tial removal of lead from the air will help 
to reduce the degree of excess lead ex¬ 
posure which currently exists among 
adults and children In the United States. 

n. Does dust lead contribute to lead 
poisoning tn children? Many comments 
received by the Agency express the view¬ 
point that the primary cause of lead poi¬ 
soning In children Is Ingestion of lead- 
based peeling paint. Investigations of 
cases of clinical lead poisoning In chil¬ 
dren have repeatedly demonstrated peel¬ 
ing leaded paint as the major source of 
exposure Since peeling leaded paint has 
consistently been observed In the envi¬ 
ronment of lead poisoned children, many 
commentors thought it unlikely that lead 
in dust and dirt could make a significant 
contribution to this problem. They also 
point out that lead In dust could be 
caused by peeling or erosion of leaded 
paint in or near a home. 

One commentor cites X-ray studies of 
the abdomen among children with lead¬ 
poisoning as showing paint chips in the 
majority of Instances. Another argues 
that differences in blood lead levels be¬ 
tween Black and Puerto Rican children 
could not be explained by exposure to dif¬ 
ferent quantities of lead in dust. Further, 
studies have shown that animals do not 
absorb lead from dust as readily as they 
absorb lead from paint 

Commentors have criticized the Agency 
for considering that the El Paso Study 
supports the dustfall hypothesis related 
to lead In gasoline. In the El Paso Study, 
children living near a leadsmelter were 
examined for blood lead levels and for 
sources of lead in their environment. 
These results showed that children liv¬ 
ing nearest the smelter had the highest 
blood lead levels and that dust lead was 
a probable major cause. Many commen¬ 
tators. however, considered the El Paso 
Study applicable only to stationary lead 
sources and not to lead In gasoline which 
is different in particle size and chemical 
composition from smelter-emitted lead. 

EPA recognizes the Importance of 
leaded paint as a source of lead exposure 
for children and that it is the primary 
cause of clinical lead poisoning. However, 
based on the evidence available to it, EPA 
does not believe that leaded paint is the 
only significant source of lead contribut¬ 
ing to excessive lead exposures In chil¬ 
dren. The Agency's position is that nu¬ 
merous sources contribute to childhood 
exposure including lead in food, water, 
air, dust, and dirt as well as paint. Among 
these sources, contaminated dust and dirt 
from motor vehicles exhausts are believed 
to be important exposure routes. 

Currently, the contention that lead 
contamination of dust and dirt by auto¬ 
motive emissions is a significant source 
of lead exposure is a hypothesis consist¬ 
ent with information provided by a vart- 
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ety of studies. However, at this time, not 
all links in the argument have been es¬ 
tablished beyond dispute and no single 
study has collectively inter-related all 
steps in the exposure process to conclu¬ 
sively inter-related all steps in the expo¬ 
sure process to conclusively prove or dis¬ 
prove the hypothesis. Despite the exist¬ 
ing uncertainties, comments received 
from the majority of scientists not affili¬ 
ated with industrial or environmental 
groups support the contention that dust 
is an important source of exposure. This 
is based on the following evidence: 

A Environmental sampling in a num¬ 
ber of cities has demonstrated the ubiq¬ 
uitous presence of lead contaminated 
dust m urban areas. These measurements 
were taken inside and outside of build¬ 
ings ineluding homes and schools. Dust 
lead measurements outside homes com¬ 
monly ranged from 0.1 to 0 5 percent lead 
by weight. Measurements well In excess 
of 0 5 percent have also been recorded. 
Inside homes, samples were found to con¬ 
tain lead contents ranging from 0.05 to 
0 2 percent and In some instances as 
high as 0.5 percent. Current Federal reg¬ 
ulations have already estaolished that 
lead concentrations in paint in excess of 
0 5 percent represent a definite hazard to 
children and serious consideration is be¬ 
ing given to reducing the allowable level 
to 0 06 percent. In testimony before the 
United States Senate. Dr. Merlin DuVal, 
at the time Assistant Secretary for 
Health and Scientific Affairs at HEW. 
commented on an appropriate safe level 
for lead In paint: 

on Information now available to 
us. we are satlsSed that It is technologically 
feasible, and desirable from a health view¬ 
point to move toward the 08 percent stand¬ 
ard recommended hy the American Academy 
of Pediatrics. 

B As was stated above, high lead con¬ 
centrations In dust are prevalent in 
urban areas. It is not clear in all In¬ 
stances. which sources are contributing 
most to this contamination. Comments 
received by the agency point out that 
high lead levels in some cases may be 
caused by the chipping or peeling of 
leaded paint from interior and exterior 
surfaces. EPA agrees that this Is true. 
In other cases, the lead dust content is 
clearly the result of lead emission from 
stationary sources such as smelters 
However. EPA believes an Important and 
the most ubiquitous source of lead in 
dust is the exhaust of automobiles using 
leaded gasoline Annually, over 200.000 
tons of lead are used as additives in 
gasoline. The vast majority of this lead 
is emitted into the environment. Al¬ 
though significant amounts of lead re¬ 
main airborne for extended periods of 
tune, evidence Indicates that a large 
quantity of the exhaust lead rapidly 
settles to the ground within several 
hundred leet of the source. Measure¬ 
ments of lead in dust and soil further 
indicate that lead content decreases with 
increased distance from the roadway. It 
has also been found that dust lead levels 
in homes near heavily traveled roadways 
are significantly higher than In com¬ 
parable homes located along side streets. 


It should be noted that the majority of 
studies reporting high levels of lead in 
dust and dirt did not associate sources 
of peeling leaded paint or stationary lead 
sources with the lead dust measure¬ 
ments. Accordingly, the Agency believes 
that In most circumstances lead from 
automobile exhaust is the primary source 
of lead In dust and soil in urban areas. 

C. The general environment of urban 
children commonly includes dirt and dust 
contaminated with lead A large per¬ 
centage of children, especially between 
the ages of one and three years, are 
known to ingest non-food objects in their 
mouths. It has been demonstrated that 
children living in high dust lead environ¬ 
ments have greater quantities of lead on 
their hands than children living in less 
contaminated environments. The exist¬ 
ence of leaded dust on the hands of 
urban children has been highlighted by 
the common occurrence of inadvertent 
lead contamination of Anger prick blood 
lead specimens taken from these chil¬ 
dren. 

D Children who ingest leaded dust 
and dirt can be expected to absorb 
some of the lead Into their bodies. 
Though it is difficult to determine the 
precise amount of lead that would be 
absorbed, animal experiments suggest 
that appreciable quantities of this lead, 
whether from smelters, paint or gasoline 
exhaust, are absorbed. Further, it has 
also been shown that at least some chil¬ 
dren residing in environments heavily 
contaminated by leaded dust and dirt 
absorb enough to sutler from subclinical 
and even clinical effects of lead over¬ 
exposure This was particularly true in 
the case of El Paso, mentioned above. 
Though the lead source was a smelter, 
animal studies indicate that lead in dust 
due to leaded gasoline would be absorbed 
in quantities comparable to that emitted 
by the smelter Another study from 
Charleston. South Carolina indicates 
that children residing in homes near high 
soil lead concentrations had a greater 
frequency of lead poisoning than chil¬ 
dren residing in less contaminated areas. 
This study suggests that lead from soil 
was absorbed, although It is not clear 
what sources were primarily responsible 
for those high soil lead levels It should 
be further noted that Instances such as 
those above, coupled with known high 
levels of lead In dirt and dust. Indicate 
that children could easily ingest enough 
lead by this route to be significant. 

E Various studies indicate that cases 
of lead poisoning and significant over¬ 
exposure are not always associated with 
urban home environments In which 
sources of peeling or chipping leaded 
paint were observed. These studies in¬ 
clude children residing primarily in inner 
city areas. Admittedly children may be 
exposed to peeling or chipping leaded 
paint in environments away from their 
own homes. However, since several re¬ 
cent studies Indicate that up to 50 per¬ 
cent of children with excessive lead ex¬ 
posure are known to not reside in homes 
where peeling lead based paint can be 
found, It is unlikely that peeling paint 
exposure away from the homes accounts 


totally for this difference. Furthermore, 
extension of blood lead screening pro¬ 
grams outside of slum areas indicates 
that the lead exposure problem is found 
in children residing in higher income 
areas where peeling paint is not frequent 
and exposure to tins source away from 
the home Is less likely. In conjunction 
with these findings. residence near road¬ 
ways have been found to contain higher 
quantities of lead than those measured 
away from the road. Findings such as 
these indicate that in some circumstances 
dust lead is an important factor and at 
times may be the primary factor con¬ 
tributing to excessive lead exposure as¬ 
sociated with subclinical if not clinical 
effects. 

F. Cl mi cal symptoms resulting from 
very high lead exposure in children are 
known to be associated with permanent 
neurologic damage. It has also long been 
suspected, but not proven beyond doubt, 
that lead exposures below those sufficient 
to cause clinical symptoms in children 
are also harmful. In particular it has 
been observed that physiologically sig¬ 
nificant biochemical changes occur in 
children with excessive exposures below 
clinical toxicity and it has been pro¬ 
posed that these changes are reflective 
of subclinical changes that precede overt 
disease. Recently available scientific in¬ 
formation, though far from completely 
resolving this issue, supports the view 
that adverse effects due to lead in chil¬ 
dren are not confined only to situations 
in which overt clinical symptoms of lead 
poisoning occur. Included In these find¬ 
ings are increased subtle neurological 
impairments among children more 
highly exposed to lead below levels 
known to cause clinical disease 

m. Will a reduction of lead in gasoline 
reduce the incidence of clinical lead poi¬ 
soning in children? Ingestion of peeling 
paint has long been recognized as the 
primary cause of clinical lead poisoning 
in children. This position has been ex¬ 
pressed in many comments received by 
the Agency including those from several 
noted authorities in the field of lead poi¬ 
soning. For this reason, numerous com¬ 
ments have questioned the need to re¬ 
duce lead in gasoline on the basis that 
this action would have little if an 7 im¬ 
pact on reducing the incidence of clinical 
lead poisoning in children. 

While EPA recognizes the Importance 
of leaded paint as a source of lead for 
children and has supported govern¬ 
mental efforts to reduce this risk, the 
findings of several studies suggest that 
lead poisoning can develop In the absence 
of significant sources of leaded paint 
Though this possibility does not affirm 
that reducing lead in gasoline will reduce 
the incidence of lead poisoning in chil¬ 
dren it indicates that lead in gasoline 
may. in conjunction with other non¬ 
paint sources, contribute to the develop¬ 
ment of lead poisoning. Whatever the 
impact this reduction may have upon 
clinical lead poisoning, the action will 
significantly reduce lead exposure among 
children. 

FPA Is also concerned about the prob¬ 
ability that children exposed to lead at 
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levels below those associated with clin¬ 
ical poisoning are also being adversely 
affected. Several effects Identified as sub- 
clinical lead effects include impairment 
of fine motor functions, and altered 
behavior. 

It is noteworthy that In a significantly 
large percentage of excessive lead ex¬ 
posure cases tup to 50 percent in some 
instances! peeling lead based paint In 
the home cannot be identified as a source 
of the exposure. Thus, while leaded paint 
is recognized as the major cause of child¬ 
hood lead poisoning, it is not clear that 
leaded paint is singly responsible for the 
large degree of excess childhood lead ex¬ 
posure in this country. 

IV. Excess lead exposure among the 
general population could result from a 
combination o/ lead sources, not one of 
u-hich by itself is sufficient to be a prob¬ 
lem. Under these circumstances, would it 
not be preferable to formulate a control 
strategy based upon reducing lead levels 
among those sources that contribute the 
most to this total exposure? It is gener¬ 
ally agreed that food is the major source 
of lead to the general population. A 
World Health Organization expert com¬ 
mittee reports that according to the re¬ 
sults of total diet studies in industrialized 
countries, the total Intake of lead from 
food generally ranges from 200-300 ug 
per perron per day. WHO further states 
that based upon available data, these 
levels are similar to those found in the 
past 30-40 years and that no upward 
trend tn lead levels in food is evident. 

This information suggests that the 
level of lead in food has remained rela¬ 
tively constant in recent times. Though 
lead In food would certainly contribute 
to total lead exposure for the general 
population, lead in food is probably not 
the source that is most readily reduced 
in the event that total exposure to lead 
is excessive. According to WHO, “Any 
increase in the amount of lead derived 
from drinking water or inhaled from the 
atmosphere will reduce the amount that 
can be tolerated in food. The lead in air 
is probably the contribution that is most 
accessible to action for reducing the total 
body burden of lead, especially where 
this fraction is large compared with that 
absorbed from food.'’ 

V. What new information has become 
available since reproposal of the regula¬ 
tion and as a result of the additional 
comment period ? The majority of com¬ 
ments addressed the evidence presented 
by EPA in support of its proposed regula¬ 
tion and did not introduce new evidence. 
The nufnber of comments received were 
approximately evenly divided between 
those in favor and those against. The 
bulk of comments critical of EPA’s health 
position was submitted by industry or 
industry aifihateo scientists. Independent 
scientists who commented, not affiliated 
directly with the industry or environ¬ 
mental groups, were in favor of the regu¬ 
lation by approximately 2/1. Most fa¬ 
vorable comments, though often from 
scientists knowledgeable in the field of 
lead, provided testimonial support rather 
than new evidence. Most new data that 
either was presented in comments or 


which subsequently became available to 
EPA does support the need to reduce lead 
emissions from automobiles. Among 
these latest data are the following: 

(1) Studies of subclinlcal lead effects 
In children continue to suggest that fine 
motor function and behavior are affected. 
Though this Issue is not completely re¬ 
solved. the new data emphasize the po¬ 
tential subclimcal risk. 

(2) It has been reaffirmed that high 
dust lead levels, up to 1T> lead content, 
have been found In children's play areas, 
Inside schools and in homes. 

<3» New evidence reaffirms that high 
dust lead levels can be caused by leaded 
gasoline. A recent study in Rochester. 
New York, demonstrates that high dust 
lead levels in homes are not always as¬ 
sociated with peeling paint and that 
house dust lead levels are higher in 
urban than suburban homes A study in 
Vermont has shown that higher concen¬ 
trations of lead in house dust are found 
in homes located near busy roads com¬ 
pared to homes on sidestreets. This latter 
point is consistent with the previously 
known fact that air lead fallout de¬ 
creases with increased distance from 
roadways. A study by EPA in New York 
City indicates that higher household dust 
and soil lead levels are found in areas 
with greater dust lead fallout from the 
air as compared to areas with little lead 
fallout. 

(4) Young children living in homes 
with high dust lead contents have been 
found to have more lead on their hands 
than children In homes with low dust 
lead content This finding provides an 
Important link in the dust fall lead hy¬ 
pothesis. The finding is consistent with 
observations that finger prick blood-lead 
specimen taken from children are rou¬ 
tinely contaminated by lead that is pres¬ 
ent on the fingers. 

(5) Studies continue to indicate that a 
high degree of exposure to environmental 
lead is not confined to inner city areas. 
Cases of over-exposure continue to be 
reported from areas in which leaded 
paint would not be expected to be the 
predominant factor. 

(6) Studies from Newark, New Jersey, 
observed that the frequency of lead 
poisoning and undue lead exposure is 
doubled among childem living close to 
major roadways compared to children 
living farther away 

Other means of achieving lead reduc¬ 
tions. Before prescribing regulations 
based on public health consideration, the 
Administrator must consider “other 
technological or economically feasible 
means of achieving emission standards 
under section 202." Thus, if EPA deter¬ 
mined that a reduction of lead emis¬ 
sions from motor vehicles is necessary 
for protection of public health or wel¬ 
fare. the feasibility of achieving such a 
reduction under section 202 'new motor 
vehicle emission standards) must be 
considered. 

The primary alternative to the use of 
lead additive regulations to achieve re¬ 
duction in lead emissions would be to 
impose a lead emissions standard which 
would result in the Installation of "lead- 


traps'* on motor vehicles. The possibili¬ 
ties of incorporating this alternative, 
however, are limited by the existing legal 
and technical realities. 

EPA does have the authority to Impose 
a lead emissions standard on new ve¬ 
hicles which would result in the use of 
lead traps. The earliest that such a reg¬ 
ulation could be imposed, however, would 
be the 1976 model year. Most motor ve¬ 
hicle manufacturers are expected to use 
lead sensitive emissions control systems 
to meet the Federal emissions standards 
which are applicable to new vehicles in 
1976 Lead traps cannot adequately pro¬ 
tect these systems because they are not 
capable of trapping all of the lead emit¬ 
ted. Lead-free gasoline will be required 
in most new vehicles based on the In¬ 
formation now before the Agency. See 
Aerospace Report. PB-205-981. available 
from National Technical Information 
Service. 5285 Port Royal Road. Spring- 
field. Virginia 22151. Accordingly, the use 
of lead traps is relevant principally with 
regard to in-use vehicles. EPA realizes 
that lead-tolerant emission control sys¬ 
tems may be used on a progressively 
greater number of new vehicles in the 
future. However, many of the new tech¬ 
nology lead tolerant control systems are 
expected to operate on low octane gaso¬ 
line which may not require lead addi¬ 
tives. Nevertheless, the Agency Is con¬ 
tinuing to study the feasibility of using 
lead traps on new vehicles in the future. 

The Clean Air Act does not author¬ 
ize EPA to establish national emission 
standards on in-use vehicles. Since lead 
traps cannot be used successfully on the 
vast majority of new vehicles and the 
Agency is legally incapable of requiring 
them on all in-use vehicles, the use of 
lead traps is really not a feasible alter¬ 
native at this time in the Administra¬ 
tor’s judgment. 

Despite the legal authority obstacle 
EPA has examined the technological 
capabilities and costs of lead traps and 
has determined the regulation of lead 
additive use is the preferable method of 
controlling lead emissions. 

Other emissions. Concern has been ex¬ 
pressed that the control of lead additives 
may result in the use of other gasoline 
components or additives which may also 
have an adverse impact on health. EPA 
has evaluated the potential use of other 
additives or greater percentages of cer¬ 
tain gasoline components In conjunction 
with the lower lead levels. This evalua-’ 
tion has been performed in recognition 
of the Agency's responsibility to assess 
the environmental consequences of its 
actions. (See Judge Leventhal's opinion 
in Portland Cement V. Ruckelshaus. 5 
ERC 1593. 1599, US. App. DC. (1973).) 

Lead additives are used as efficient 
octane boosters in gasoline. If the use 
of lead is restricted, the refiner must 
use greater quantities of blending stocks 
with high aromatic hydrocarbon con¬ 
centrations, or substitute anti-knock ad¬ 
ditives, to increase gasoline octane levels. 
Consequently, the Administrator has 
considered the effects of increased aro¬ 
matic hydrocarbon content of gasoline or 
the use of manganese additives on emis- 
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sions from the general motor vehicle 
population and the effects of these emis¬ 
sions on health EPA has also considered 
the impact of the regulations on partic¬ 
ulate emissions. 

A Impact due to increased use o/ 
aromatics. The implementation of the 
promulgated and reproposed lead regu¬ 
lations is projected to result in a 5 to 7 
percent increase in the average aromat¬ 
ics content of gasoline. Concern has been 
expressed that this increase will cause a 
complementary Increase in the reactivity 
of automobile exhaust and in the quan¬ 
tity of polynuclear aromatic emissions 
from the motor vehicle population. EPA 
has determined that neither the reactiv¬ 
ity of automobile exhaust or the emis¬ 
sions of polynuclear aromatics will in¬ 
crease above current levels due to the 
lead regulations. 

Emissions reactivity. Gasoline is com¬ 
posed of three general types of hydro¬ 
carbon: aromatics, olefins, and paraffins 
Aromatics and olefins are highly reac¬ 
tive and facilitate the formation of 
photochemical smog. Assuming no hy¬ 
drocarbon emission controls, aromatics 
emissions are Linearly related to the aro¬ 
matic content of gasoline. Olefin emis¬ 
sions are directly related to the olefin 
and paraffin content of gasoline. An in¬ 
crease in the aromatic content of gaso¬ 
line is accompanied by a decrease in the 
paraffin and olefin content. Conse¬ 
quently, reactive aromatic emissions in¬ 
creases resulting from an increase in the 
aromatic content of gasoline are gen¬ 
erally offset by a decrease in the reac¬ 
tive olefin emissions due to a comple¬ 
mentary reduction in the olefin and 
paraffin content of the specified gasoline. 
Accordingly, the increase in the aro¬ 
matics content in gasoline will not have 
a significant Impact on automobile emis¬ 
sions reactivity. 

The lack of increase in exhaust re¬ 
activity due to increased use of aromat¬ 
ics has been verified in smog chamber 
studies completed by the Bureau of 
Mines as well as EPA. It should also be 
noted that aromatic emissions from the 
automobile population will continue to 
decrease as vehicles with increasingly 
stringent hydrocarbon emission control 
systems replace older uncontrolled 
vehicles on the road. 

A detailed analysis estimating exhaust 
reactivity and the effect of the EPA fuel 
regulations has been conducted and re¬ 
ported by Dr A. P. Alishulier in ' Effects 
of Reduced Use of Lead in Gasoline on 
Vehicle Emissions and Photochemical 
Reactivity." February. 1972. This paper 
Is available from the Environmental 
Protection Agency's Office of Public 
Affairs, Publications Section. Room 238 
W, 101 M Street, SW . Washington, D C. 
20460 

Po'.ymulear aromatic emissions. Poly¬ 
nuclear aromatic hydrocarbons <PNA) 
are carcinogenic and are primarily 
c..used by hydrocarbon emissions from 
stationary sources such as petroleum re¬ 
fineries and coke ovens. Currently auto¬ 
mobile emissions account for less than 2 
percent of total PNA emissions. 

Polynuclear aromatic emissions from 
the general automobile population have 


been steadily declining since the intro¬ 
duction of hydrocarbon emission con¬ 
trols in 1968. Due to the continued attri¬ 
tion of older uncontrolled vehicles from 
the road and the introduction of new 
vehicles with stringent hydrocarbon 
controls, PNA emissions should be re¬ 
duced by more than 75 percent from 
current levels by 1980. This assumes the 
implementation of both the promulgated 
lead-free and reproposed low-lead reg¬ 
ulations will have a very slight impact 
on the rate of decrease in PNA emis¬ 
sions. According to a recent EPA 
analysis, PNA emissions will be reduced 
by 78 percent by 1930 assuming the im¬ 
plementation of the 1976 hydrocarbon 
emission standards. If the lead regula¬ 
tions are implemented, PNA emissions 
will decrease by 76 percent. <An analysis 
of this problem is contained in a paper 
entitled "Lead in Gasolme. Impact of 
Removal on Current and Future Auto¬ 
motive Emissions".) EPA concludes that 
the current use of lead additives en¬ 
dangers the public health to a greater 
degree than this difference of 2 percent 
in the rate of decrease of PNA emissions. 

This relative endangerment judgment 
is based upon the following line of rea¬ 
soning. Lead additive emissions from au¬ 
tomobiles have been determined to pose 
a sufficient endangerment to health to 
warrant regulatory action. Mobile 
sources contribute less than 2 percent of 
the total polynuclear aromatics emis¬ 
sions. Implementation of the Federal 
emission standards without the lead 
additive emissions will result in an ap¬ 
proximately 78 percent decrease in poly¬ 
nuclear aromatic emissions from current 
levels of automobile emissions Imple¬ 
mentation of the lead regulations will 
slow the rate of emissions decrease by 
about 2 percent. Assuming automobiles 
account for the same relative contribu¬ 
tion of aromatics in 1980, implementa¬ 
tion of the emission standards with the 
regulations as compared to without the 
regulations would only cause a 0 04 per¬ 
cent difference in reduction rate in total 
PNA emissions. In view of the continual 
decline in PNA emissions and any as¬ 
sociated health risk, from stationary 
sources through particulate controls and 
from mobile sources through hydrocar¬ 
bon controls, the health implication of 
the slight difference in PNA emissions 
due to the lead regulations is considered 
negligible 

Although the Indication is that the 
lead regulations will not produce an aro¬ 
matics or a PNA emission problem, EPA 
nevertheless has the authority to regu¬ 
late the aromatic content of gasoline 
should such action become necessary. 

B Particulate emissions from un¬ 
leaded fuel. Exhaust particulate result¬ 
ing from the use of leaded and lead-free 
gasoline has been extensively examined. 
The examination concluded that since 
lead additives account for a major por¬ 
tion of exhaust particulates, the use of 
fuel without lead aridoives substantially 
decreases particulates emissions. This 
conclusion Is true for vehicles equipped 
with emission control devices as well as 
uncontrolled automobiles 


C. Use of substitute anti-knock addi¬ 
tives. Various anti-knock additives have 
been developed, but as Is explained in 
the paper. "Lead in Gasoline" referred 
to above, the effectiveness of almost ail 
of these additives is severely limited. 
Manganese is the only fuel additive be¬ 
sides lead which is now recognized as 
being a cost effective octane booster. 
While manganese additives are not cur 
rently in widespread use in gasoline, 
manganese may be used as a partial re¬ 
placement for lead in gasoline. EPA has 
been examining the impact the use of 
manganese additives might have on con¬ 
trol devices and on the public health. 

One automobile manufacturer has re¬ 
cently completed tests using fuel con¬ 
taining 0 25 grams per gallon manganese 
in vehicles equipped with catalytic emis¬ 
sion control systems. While no chemical 
poisoning was observed, a very high 
back pressure developed after several 
thousand miles. This back pressure was 
due to manganese oxides plugging the 
catalyst. Apparently, manganese oxides, 
unlike lead halides, are nonvolatile and 
physically destroy catalyst functioning 
by plugging. The 0.25 grams per gallon 
manganese is above the levels that would 
be used in fuel by only a factor of two. 
Accordingly, the plugging problem would 
eventually occur IT manganese is used In 
lead-free gasoline. Furthermore, deteri¬ 
oration of catalyst performance would 
occur soon after an individual began 
using gasoline containing manganese ad¬ 
ditives. At the present time, the auto 
manufacturers have not requested that 
manganese additives be controlled. This 
may reflect the industry's expectation 
that manganese additives will not be 
used In lead-free gasoline. If It is used 
EPA would have to consider regulating 
manganese additives under the author¬ 
ity of section 21DC) (1) <B> of the Clear. 
Air Act. 

Occupational experience indicates that 
airborne manganese at sufficiently high 
levels of exposure can cause damage to 
the central nervous system with symp¬ 
toms similar to that in Parkinson’s dis¬ 
ease. and can cause manganese pneu¬ 
monia. Available evidence indicates that 
dosages required to produce these ad¬ 
verse effects are several orders of magni¬ 
tude above those that would be present 
in the ambient air as a result of even the 
widespread use of manganese as a gaso¬ 
line additive. Thus, while there presently 
appears to be a reasonable margin of 
safety with use of manganese in gasoline, 
the health Implications of this use re¬ 
quire continued study An EPA position 
paper on manganese is currently being 
prepared which will be available In the 
near future. This document will be based 
upon a comprehensive review of the In¬ 
formation available on manganese di¬ 
rected by the National Academy of 
Sciences 

If regulation of manganese In gasoline 
for health reasons is found to be neces¬ 
sary. EPA has authority to do so under 
the Clean Air Act. Though the Agency 
does not currently have enough evidence 
to definitely say that manganese in gaso¬ 
line would pose a threat to health. EPA 
would not favor the use of manganese In 
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gasoline until additional studies are com¬ 
pleted. However, at this time, the use of 
manganese additives is judged not to 
pose as significant a risk to health as 
that from lead additives. 

Cos i and energy impacts Recently EPA 
has worked with Bonner and Moore As¬ 
sociates to complete a study based on 
updated information of the impacts as¬ 
sociated with the reproposed leaded 
grade regulations. This study separates 
the various costs according to two as¬ 
sumptions concerning the portions of the 
vehicle population which will use lead- 
free gasolines. The first case assumed all 
motor vehicles manufactured after 1975 
will be equipped with lead sensitive cata¬ 
lytic emission control systems and will 
thus need lead-free gasoline. The second 
case assumed an ever Increasing portion 
of the vehicles produced during model 
years after 1975 will be equipped with 
emission control systems capable of tol¬ 
erating leaded gasoline. The second case 
assumed that by the 1985 model year, all 
new vehicles will have emissions control 
systems which can tolerate lead. 

Based on this new data. EPA has cal¬ 
culated the annual consumer costs at¬ 
tributable to the low-lead regulations. 
This calculation includes the increased 
costs of raw stocks, as well as operating 
and production costs at the refinery. 
During 1980. capital investment in the 
refinery industry is predicted to be 
roughly $1.5 billion. The low-lead regula¬ 
tion will force the Industry to invest an 
additional $82 million. If a lead-tolerant 
technology is gradually phased in and 
thus more leaded gasoline is used, the 
incremental investment impact of the 
low-lead regulation will be $113 million. 
This figure will increase the cost of pro¬ 
ducing gasoline by less than .If per 
gallon. 

Recently, much concern has been ex¬ 
pressed about the potential impact lead 
regulations would have on tne nation's 
crude oil supply. The low-lead regula¬ 
tions will not go into effect until 1975 
r.rd will have a minimal impact on crude 
oil requirements during this decade. 
Modeling studies completed by Bonner 
ar.d Moore Associates demonstrated no 
positive impact in either 1975 or 1977 on 
crude usage. If it is assumed that addi¬ 
tional leaded gasoline is required to fuel 
r.ew vehicles equipped with lead tolerant 
emission control systems which might be 
partially phased in between 1976 and the 
er.d of the decade the impact represents 
less than a .4 percent increase in crude 
usage by 1980 If one assumes catalysts 
are used on all future model vehicles and 
consequently the quantity of leaded gaso¬ 
line produced continues to decline, the 
low-lead regulations never have a signifi¬ 
cant impact on crude requirements. 

It is instructive to compare these num¬ 
b-ms with the energy impact of air con¬ 
ditioners in automobiles. Air conditioners 
have been estimated to have a 13 percent 
impact on fuel economy. In 1980 If 75 
percent of the automobiles are equipped 
with air conditioners, the Impact on 
crude oil requirements will be approxi¬ 
mately 800 thousand barrels per day or 


roughly 4 4 percent of the nation's needs. 

Averaging strategy. The lead regula¬ 
tions proposed on January 10.1973, would 
permit each refinery (not company) to 
average its lead usage over quarterly pro¬ 
duction of leaded gasoline so long as the 
average lead content per gallon did not 
exceed the applicable standard. Leaded 
pool averaging was proposed for com¬ 
ment based upon the determination that 
this approach afforded optimum refining 
flexibility consistent with attainment of 
the Agency’s goal of 60-65 percent reduc¬ 
tion in lead usage 

In light of additional information and 
views received during the comment pe¬ 
riod. EPA has reviewed the merits of two 
alternatives to leaded pool averaging. 
These are (Da system of total pool aver¬ 
aging. permitting a refinery to average 
its lead usage over all grades of gasoline 
produced including the unleaded grade, 
and 1 2) permitting each refinery a choice 
between leaded pool averaging and total 
pool averaging Analysis of the impacts 
and practicalities of the alternative aver¬ 
aging approaches has led EPA to con¬ 
clude that total pool averaging should be 
adopted. 

Comparing the effects of leaded pool 
averaging and total pool averaging shows 
that refiners who market two grades of 
gasoline, one leaded and one unleaded 
grade, are significantly penalized by 
leaded pool averaging Because two grade 
marketers are unable to count production 
of unleaded gasoline in computing the 
average, a leaded pool standard exerts 
pressure to market three grades of gaso¬ 
line. Including two leaded grades, to 
maximize allowable lead usage Leaded 
pool averaging similarly tends to penal¬ 
ize three grade marketers who produce 
more than the industry average propor¬ 
tion of unleaded gasoline It benefits re¬ 
finers who produce little or no unleaded 
gasoline 

Total pool averaging is not expected to 
Induce three-grade marketers to opt for 
two grades, but does not tend to dis¬ 
courage production of unleaded gasoline. 
A total pool standard permits each re¬ 
finer to use the same amount of lead for 
equivalent gasoline production and is 
more neutral in Its effect upon industry 
marketing decisions. 

The alternative of allowing each re¬ 
finery a choice between leaded pool and 
total pool averaging would permit each 
refinery to choose the system that maxi¬ 
mizes lead usage. The price of this flexi¬ 
bility is that lead reduction goals would 
not be achieved It is not possible under 
an option system to predict what reduc¬ 
tions in lead usage would be achieved 
under the regulations The reductions 
achievable under an option system would 
depend on the mix of leaded and un¬ 
leaded gasoline sales, the sales volumes, 
and the marketing plans of all gasoline 
refiners The option alternative does not 
permit reasonable estimates of the re¬ 
ductions in lead usage attainable under 
any given pair of standards. 

A majority of the refiners who com¬ 
mented on the regulations recommended 
that total pool averaging be adopted. 


The Administrator finds that total pool 
averaging is in fact the fairest workable 
mechanUm for accomplishing the neces¬ 
sary reduction in lead usage. 

Computation of total pool standard. 
The promulgation of a total pool average 
standard requires that the reproposed 
leaded pool standard be adjusted to take 
account of projected sales of all gasoline. 
The method of computation is to multi¬ 
ply the numerical leaded pool standard 
by the percentage of leaded gasoline sales 
estimated for the particular year. For 
example. 2 grams per gallon x the per¬ 
centage of 1975 sales of leaded gasoline= 
the total pool standard for 1975. 

Future sales of unleaded and leaded 
gasoline cannot be predicted with com¬ 
plete assurance. Actual sales of unleaded 
gasoline will depend upon the number 
of vehicles requiring it to meet emission 
standards, the extent to which owners 
of vehicles not requiring unleaded gaso¬ 
line will buy it, and the projected miles 
driven and fuel consumption of vehicles 
in the various model year classes. 

A study entitled "Alternative Proposals 
for the Regulation of Lead Additives in 
Gasoline" prepared for EPA by the firm 
of Turner. Mason, and Solomon in June, 
1972, sets forth estimates based on differ¬ 
ent assumptions affecting sales of leaded 
and unleaded gasoline. The estimates se¬ 
lected by EPA as most consistent with 
present trends In unleaded gasoline sales 
are provided in case I of the Turner, 
Mason and Solomon Report. Case I as¬ 
sumes no extension of the 1975 stand¬ 
ards. eliminating the need for unleaded 
gasoline, but that owners of pre-1975 
model year motor vehicles will purchase 
little or no unleaded gasoline. 

EPA recognizes that the assumption 
that owners of pre-1975 vehicles will pur¬ 
chase little or no unleaded gasoline re¬ 
sults in conservative estimates of un¬ 
leaded gasoline sales, but this assump¬ 
tion is offset by the fact that not all 1975 
vehicles will require unleaded gasoline. 

Using the Case I estimates of future 
sales of leaded and unleaded gasoline, 
the conversion of the proposed leaded 
pool standard to a total pool standard is 
as follows: 


Year 

pool sld. 
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Of 

on laaiiAvf 
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The promulgated reduction schedule Is 
derived from the table above, but the 
schedule has been adjusted to moderate 
the economic and technological Impacts 
of the regulations during the period over 
which the reductions would be accom¬ 
plished To achieve the targeted 60-65% 
reduction in lead usage requires that the 
schedule be extended to include 1979. The 
total pool standard corresponding to the 
proposed leaded pool standard for 1979 
is .5 gram per gallon. As stated above, the 
schedule promulgated Is as follows: 
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January 1, 1975_ 1 7 grama per gallon. 

January I. 197ft_ 1 4 grama per gallon. 

January 1, 1977_ 1 0 grama per gallon. 

January 1, 1978_ 8 grams per gallon. 

January 1, 1979_ .5 grams per gallon. 

This reduction schedule will achieve 
the 60-65 percent reduction In lead usage 
and emissions as planned and will also 
a -ure that industry's lead usage under 
total pool standards ts approximately the 
fume as the lead usage projected under 
the leaded pool standards previously pro¬ 
posed. 

The standard will have to be evaluated 
In 1978 to determine what further reduc¬ 
tions In the lead standard, if any, are 
necessary to maintain lead emissions at 
the desired level. Presumably no further 
reductions will be required if unleaded 
gasoline remains the fuel required for 
new motor vehicles If unleaded gasoline 
Is no longer required for new vehicles, 
the 1978 standard will be reexamined In 
light of Increasing gasoline demand. 

Combining refineries for purposes of 
averaging. Two refiners have requested 
that the regulations be changed to au¬ 
thorise EPA to approve combinations of 
refineries for purposes of computing the 
average instead of requiring averaging 
at each refinery. This approval would be 
requested to enable a company to con¬ 
centrate production of leaded or un¬ 
leaded gasoline at particular refineries. 

EPA proposed averaging at each re¬ 
finery instead of each company in order 
to mitigate any regional variation in lead 
emissions due to averaging. Regional 
variation could result from the mix of 
gasoline grades sold m a particular mar¬ 
ket if a company used its lead allotment 
mainly m one grade or from a company's 
decision to produce high-lead gasoline 
at an old southeast refinery and low-lead 
gasoline at a newer west coast facility, 
each serving different markets Requir¬ 
ing lead levels to be moderated at each 
source is a reasonable effective means 
of minimizing variation in the area 
where the gasoline is actually sold 

Although one company has suggested 
that the location of the refineries in a 
particular EPA region might serve as a 
basis for approving combinations, this 
criterion does not provide assurance that 
the areas served by those refineries and 
other refineries would not be subject to 
variation in lead emissions. There is no 
necessary correlation between the loca¬ 
tion of the refineries and their service 
areas The Administrator has concluded 
that there are no workable criteria for 
assessing the impact of combinations for 
purposes o' averaging and that the re¬ 
finers' desire for added flexibility in lead 
usage cannot be accommodated without 
compromising the objective of minimal 
variation in reduction in lead emissions 
in all parts of the country. 

Averaging period Many refiners re¬ 
quested an annual or semiannual averag- 
jrt, period instead of the quarterly period 
proposed. A lor.ic-r averaging period 
would accommodate seasonal variations 
In lead usage Eecause high volatility, 
high octane blending stocks are used in 
the winter season to facilitate cold starts, 
less lead is needed in winter blends. The 


refiners would like to be free to put more 
lead In summer blends, and a longer 
averaging period would make this pos¬ 
sible 

The summer season is also the period 
of maximum exposure to airborne and 
dustbome lead for both children and 
adults. For this reason, EPA is unable 
to agree to the change proposed in the 
averaging period 

Small refiners. The reproposed regula¬ 
tions provided for a one-year delay of 
the requirement to comply with the lead 
reduction schedule for small refiners, as 
defined In S 80 20(b), in recognition of 
special lead-time problems faced by this 
group. EPA has reviewed the lead-time 
requirements of the small business re¬ 
finers with particular reference to the 
effect on lead-time, if any, of the change 
to a standard based on total pool averag¬ 
ing The Agency recognizes that under 
the reproposed leaded pool standard, re¬ 
finers producing little or no unleaded 
gasoline received the benefit of a higher 
average lead level per gallon of leaded 
gasoline Some small refiners fall into 
this category, and would have been able 
to use more lead under a leaded pool 
standard taking account of production of 
unleaded gasoline by other refiners. 

EPA's evaluation of the small refiners’ 
situation has led to the conclusion that 
these refiners require additional lead- 
time for compliance beyond the one year 
deferment previously proposed This ap¬ 
pears to be the case regardless of the 
averaging strategy adopted. Industry and 
consultants' estimates of time required 
by small refiners to plan, finance, and 
construct upgraded refining facilities 
range from two to three years from the 
date of promulgation of final standards. 
Accordingly, the Administrator has de¬ 
termined that it is reasonable and neces¬ 
sary to defer the requirement for com¬ 
pliance by small refiners until January 1, 
1977. On this date, small refiners are 
required to comply with the 1977 stand¬ 
ard 

Review of lead reduction program In 
the January 10. 1973, reproposal of the 
regulations, the Administrator stated his 
Intention to reduce the lead content in 
gasoline as much as possible, giving con¬ 
sideration <a» to the degree of reduction 
achieved by Introduction of unleaded 
gasoline and ibi evidence on the feasi¬ 
bility of reducing lead from other en¬ 
vironmental sources It is too early to 
state whether unleaded gasoline sales will 
expand steadily through the seventies 
Studies of potential reduction in lead 
from other sources are in progress. Ac¬ 
cordingly, the Administrator has deter¬ 
mined that it would be premature to 
announce a decision on the need for fur¬ 
ther reductions in lead in gaso'..r.e EPA 
will review progress under the regulation 
as well as additional studies every three 
years, beginning in 1977. This review will 
afford a firmer basis for a decision on 
whether further action Is necessary to 
regulate lead in gasoline to protect pub¬ 
lic health and welfare. 

Reporting by lead additive manufac¬ 
turers. The January 10. 1973 reproposal 
Included a requirement that lead additive 


manufacturers would report quarterly 
to the Administrator on their shipments 
of lead to each refinery. No comments 
were received on this proposal, which is 
promulgated below as proposed. The 
basis for the requirement—that It 1s 
determined to be necessary for verifica¬ 
tion of lead additive usage reports by 
refineries—has not changed. 

Prevention of violations by refiners. 
As a complementary measure to the 
January 10, 1973 promulgation of a strict 
liability provision in S 80 23 applicable 
to refiners, the Agency on that date pro¬ 
posed a provision specifying that it Is 
the refiner's duty to prevent violations of 
5 80.22'ai. Two refiners and one petro¬ 
leum trade association commented that 
practical and legal considerations made 
the regulation unreasonable, particularly 
as regards the requirement on permit¬ 
ting violations. One other refiner com¬ 
mented that if the requirement was to 
be adopted, it should provide for a show¬ 
ing by the refiner that he In fact did 
not cause or permit a given violation. 

The issue of vicarious liability under 
S 80 23 is now in litigation and the 
Agency is engaged in negotiations with 
refiners which may lead to revision of 
the provision. Accordingly, no action is 
being taken on the proposed ; 80 20(c), 
but it is not being withdrawn. 

Control of lead under Title 1. Or.e 
commentator has contended that the 
Clean Air Act requires the Administra¬ 
tor to establish a national ambient air- 
quality standard for lead under Title I 
or, at least, to impose controls under 
5 211 that would achieve results which 
would be as protective of health on as 
expeditious a timetable as could have 
been achieved under Title I The com¬ 
mentator, an environmental group, con¬ 
cludes that the reproposed lead reduc¬ 
tion schedule would achieve "far less 
effective and timely results than action 
under Title I because the reproposed 
schedule is so weak." and petitioned EPA 
for the issuance of national ambient air 
quality standards for lead 

It Is clear Irom Agency actions to date 
that the Administrator has chosen to 
regulate lead emissions under section 
211 of the Act. No action on lead under 
Title I is currently planned 

It is the Administrator’s judgment 
that he may regulate a substance under 
section 211 without necessarily tailoring 
his action to what could have been ac¬ 
complished under sections 108. 109, and 
110, since section 211 is a co-equal grant 
of regulatory authority The determina¬ 
tion whether to issue a criteria docu¬ 
ment for a substance and thereby set 
Title X actions in motion is discretionary 
with the Administrator. Section 108 ex¬ 
pressly recognizes this, inasmuch as it 
required the Administrator to list for 
action under Title I only those air pol¬ 
lutants "for which air quality criteria 
had not been issued before the date of 
enactment of the Clean Air Amendments 
of 1970. but for which he plajis to Issue 
air quality criteria, (emphasis added) 
This falls considerably short of a statu¬ 
tory directive to issue cnter.a for lewd. 
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and may be contrasted readily with the 
requirements of section 202(b) of the Act 
specifically identifying carbon monoxide, 
liydrocarbons, and oxides of nitrogen for 
regulatory action. While, as the com¬ 
mentator points out, language In the 
Senate Report on its version of the 1970 
Clean Air Act amendments stated that 
the bill would require Issuance of a cri¬ 
teria document for lead, this must be 
construed as only a statement of the 
Committee’s preference, since no such re¬ 
quirement appeared either In the lan¬ 
guage of the Senate or the conferees’ bill. 

The regulations promulgated below 
shall be effective on January 7, 1973. 

(42 U.S C. 1857f-6c. 1857g(»)) - 

Dated: November 28, 1973. 

John Quarles. 

Acting Administrator, 
Environmental Protection Agency. 

Part 80 of Chapter I, Title 40 of the 
Code of Federal Regulations Is amended 

as follows: 

1. In 5 80.1. the second sentence is re¬ 
vised to read as follows: 

§ 80.1 Scope. 

• • • These regulations are based upon 
a determination by the Administrator 
that the emission product of a fuel or 
additive will endanger the public health, 
or will impair to a significant degree the 
performance of a motor vehicle emission 
control device In general use or which 
the Administrator finds has been devel¬ 
oped to a point where In a reasonable 
time it would be in general use were such 
regulations promulgated; and certain 
other findings specified by the Act. 

2. In J 80.2, a new paragraph (m) is 
ended as follows: 

§ 80.2 Definitions. 

• • • • • 

(m) "Lead additive manufacturer” 
means any person who produces a lead 


additive or sells a lead additive under 
his own name. 

3. A new S 80 20 is added as follows: 

§ 80.20 Control* applicable to gatoline 
refiners. 

(a)(1) In the manufacture of gasoline 
at any refinery, no gasoline refiner shall 
exceed the average lead content per gal¬ 
lon specified below for each 3-month 
period (January through March, April 
through June, July through September, 
October through December) : 

(1) 1.7 grams of lead per gallon, after 
January 1,1975; 

<il> 1.4 grams of lead per gallon, after 
January 1,1976; 

(111) 1.0 grams of lead per gallon, after 
January 1,1977; 

(lv) 0.8 grams of lead per g dlon, after 
January 1,1978; 

<v) 0.5 grams of lead per gallon, after 
January 1.1979. 

(2) For each 3-month period (January 
through March April through June, July 
through September, October through De¬ 
cember) the average lead content per 
gallon shall be computed by dividing total 
grams of lead used at a refinery in the 
manufacture of gasoline by total gallons 
of gasoline manufactured at such 
refinery. 

(3) For each 3-month period (January 
through March, April through June. July 
through September, October through De¬ 
cember) commencing with the period 
January 1, 1975 through March 31, 1975, 
each refiner shell submit to the Adminis¬ 
trator a report showing for each refinery 
(1) the total grams of lead in lead addi¬ 
tive inventory on the first day of the 
period. (11) the total grams of lead re¬ 
ceived during the period, (ill) the total 
grams of lead in lead additive Inventory 
on the last day of the period, (lv) the 
total gallons of gasoline produced by 
such refinery during the period, and (v) 
the average lead content in each gallon 


of gasoline produced during the period. 
Reports shall be submitted within 15 days 
after the close of the reporting period, on 
forms supplied by the Administrator 
upon request. 

(b) The provisions of paragraph (a) 
(l) (I) and (ID of this section shall not 
be applicable to any refiner which does 
not have more than 30,000 barrels per 
day crude oil or bona fide feed stock ca¬ 
pacity from owned or leased faculties or 
from facilities made available to such 
refiner under an arrangement such as, 
but not limited to. an exchange agree¬ 
ment (except one on a refined product 
for refined product basts). or a through¬ 
put or other form of processing agree¬ 
ment. with the same effects as though 
such facilities had been leased. 

4 A new i 80.25 Is added as foUows: 

§ 80.25 Control* applicable to lead addi¬ 
tive manufacturers. 

For each 3-month period (January 
through March, April through June, July 
through September. October through De¬ 
cember) commencing with the period 
January 1. 1975 through March 31, 1975, 
each lead additive manufacturer shall 
submit to the Administrator a report 
showing the total grams of lead shipped 
to each refinery by such lead additive 
manufacturer during the period. Reports 
shall be submitted within 15 days after 
the close of the reporting period, on forms 
supplied by the Administrator upon 
request. 

5. A new § 80.26 Is added as foUows: 

§ 80.26 Confidentiality of information. 

Information obtained by the Adminis¬ 
trator or his representatives pursuant to 
this part shall be treated, in so far as its 
confidentiality is concerned. In accord¬ 
ance with the provisions of 40 CFR 
Part 2. 

(PR Doc.73—25768 Plied 12-5-73:8 :45 am) 
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FUELS AND FUEL ADDITIVES 
Suspension of Enforcement of Regulations 
for Control of Lead Additives in Gasoline 

Regulations controlling the amount of 
lead additives in gasoline were published 
on December 0, 1973 <38 FR 33734). Be¬ 
ginning January X, 1975 the regulations 
would have required gasoline manufac¬ 
turers to gradually reduce the average 
lead content of gasoline manufactured 
at each refinery to 0 5 gram of lead per 
gallon over a four year period. The pur¬ 
pose of the regulations was to reduce 
lead emissions from automobiles to pro¬ 
tect public health. 

On December 20. 1974 these regula¬ 
tions were set aside by the U S. Court of 
Appeals for the District of Columbia 
Circuit. Written opinions were issued on 
January 28, 1975. As a result of this 
decision by the Court. EPA has sus¬ 
pended enforcement of these regulations. 

The Court's ruling regarding these reg¬ 
ulations does not affect the unleaded gas¬ 
oline regulations <38 FR 1254 and amend¬ 
ments) currently being enforced by EPA. 
The unleaded gasoline regulations are 
needed to protect the catalytic convert¬ 
ers on most 1975 cars and require cer¬ 
tain service stations to offer for sale a 
grade of unleaded gasoline. 

Dated: February 12, 1975. 

John Qparles. 

Acting Administrator. 

|FR Doc 75-4882 Piled 2-19-75 8 45 am| 
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FUELS AND FUEL ADDITIVES 

Lifting of Suspension of Enforcement of 

Regulations for Control of Lead Addrtives 

in Gasoline 

On December 6, 1973, the Environ¬ 
mental F>rotectlon Agency (EPA) pub¬ 
lished in the Federal Reclster (38 FR 
3373) final regulations controlling the 
amount of lead additives In gasoline. On 
December 20. 1974. the US. Court of 
Appeals for the District of Columbia set 
aside the regulations. For this reason, 
enforcement of the promulgated regu¬ 
lations was suspended by EPA. Notice 
of the suspension of enforcement was 
published In the Federal Register on 
February 20. 1975. (40 FR 7480). 

On March 17. 1975, the Court granted 
the Agency's petition for rehearing of the 
case enbanc and at the same time, va¬ 
cated the prior Judgment and opinions. 
The Court's decision to vacate the prior 
Judgment served to reinstate the regula¬ 
tions. Nevertheless, because of the un¬ 
certainties raised by the litigation. EPA 
decided to continue to suspend enforce¬ 
ment of the regulations until after a final 
decision by the Court followrlng rehear¬ 
ing. Rehearing was held May 30. 1975. 
On March 19. 1976, the Court issued Its 
Judgment upholding the regulations. 
EPA now lifts. In part, the suspension of 
enforcement of the regulations In the 
manner set forth below: 

Reporting Under 40 CFR 80.20(a) <3> 
and 80 25. Under the promulgated regu¬ 
lations. refiners must submit quarterly 
reports on the use of lead additives m 
gasoline, and lead additive manufac¬ 
turers must submit quarterly reports on 
the shipment of lead additives to refin¬ 
eries. The first quarterly reports will be 
due by July 15. 19i6, for the April 
through June quarter. Subsequent re¬ 
ports shall be submitted in accordance 
with the promulgated reporting require¬ 
ments. If a refiner or lead additive 
manufacturer has not fully implemented 
data collection procedures by April 1. 
reason:- ble estimates, clearly identified as 
such, of the Information required to be 
reported may be submitted for the Aprll- 
June quarter. Forms for making such re¬ 
ports are available by writing. 

Director. Mobile Source Deforcement. 

Division (EN-340), 

US Environmental Protection Agencv, 

40) M Street. SW . 

Washington. D C 204E0. 

Ei.,orcerneni of the Lead Reduction 
Schedule. Due to continuing uncertainty 
pending appeal of the Court of Appeals' 
decision to the Supreme Court, the sus¬ 
pension of enforcement of the promul¬ 
gated lead reduction schedule will con¬ 
tinue until further notice. 

Dated: March 24, 1978. 

Staklrt W. Lecro. 

Assistant Administrator 

for Enforcement. 

|PH Doc 79-*+2S rued 3-31-7e;S:4S am) 
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REGULATION OF FUEL AND FUEL 
ADDITIVES 

Lifting of Suspension of Enforcement of 
Regulation Additives in Gasoline 

On December 6, 1973, the Environ¬ 
mental Protection Agency published reg¬ 
ulations requiring a reduction in the 
amount of lead additives in gasoline. 
Under the regulations, the initial reduc¬ 
tion level was to become effective be¬ 
ginning January 1, 1975. On December 
20, 1974. the U S. Court of Appeals for 
the District cf Columbia set aside the 
regulations. For this reason, enforce¬ 
ment of the promulgated regulations was 
suspended by EPA. Notice of the sus¬ 
pension was published on February 20, 

1975. 

On March 17. 1975, the Court granted 
the Agency's petition for rehearing of 
the case en banc, and at the same time, 
vacated the prior judgment and opin¬ 
ions. The Court's decision to vacate the 
prior Judgment served to reinstate the 
regulations. Nevertheless, because of the 


uncertainties raised by the litigation. 
EPA decided to suspend enforcement of 
the regulations until after a final deci¬ 
sion by the Court following rehearing. On 
March 19, 1976, the Court issued its 
judgment upholding the regulations. 

Subsequently, a petition for certiorari 
was filed with the U S. Supreme Court. 
Due to the uncertainty of this appeal. 
EPA continued the suspension of en¬ 
forcement of the promulgated lead re¬ 
duction schedule. Notice of the continued 
suspension was published on April 1. 

1976. The quarterly lead usage reporting 
requirement which the regulations im¬ 
pose on refiners and lead additive manu¬ 
facturers was brought into effect under 
this notice Although no particular lead 
level was required, reports for the April- 
June quarter must be submitted by 
July 15, 1976. 

On June 14. 1976, the U.S. Supreme 
Court denied the petition for certiorari. 

ENEORCrMENT Or LEAD REDUCTION 
SCHEDULE 

Information available to the Agency 
indicates that the lead levels for all gaso¬ 
line is in the range of 14 to 1.9 g/gal. 
Because of the extraordinary demand for 
gasoline (unleaded and leaded) cur¬ 
rently being experienced, it appears that 
diversion of high octane blending com¬ 
ponents for unleaded gasoline will re¬ 
sult in an increasing lead content in 
regular and premium grades. With the 
possibility that Immediate resumption 
of enforcement of the lead schedule will 
cause gasoline shortages this summer, I 
am. by this notice, resuming enforce¬ 
ment of the 1.4 g/gal requirement on 
October 1. 1976 Refiners covered by this 
schedule will be required to meet the 
1.4 gram per gallon average lead level 
for the October through December quar¬ 
ter. The Agency Intends to enforce aver¬ 
age lead levels for subsequent calendar 
quarters in accordance with the promul¬ 
gated schedule, unless Information pro¬ 
vided In response to this notice demon¬ 
strates conclusively that compliance 
with that schedule would be techno¬ 
logically infeasible or would result m 
unreasonable economic Impacts. 

REPORTING UNDER 40 CTR 80 20(a) (3) AND 
80 23 

The first quarterly reports under these 
regulations were required to be sub¬ 
mitted by July 15, 1976, for the April 
through June quarter. Reports for the 
July through September quarter and 
subsequent calendar quarters must be 
submitted within 15 days from the last 
day of the quarter in accordance with 
the promulgated reporting requirements. 

ADDITIONAL INFORMATION 

Because of the uncertainties caused by 

the legal challenge to the lead phase- 
down rule and the changes in the na¬ 
tion's crude and gasoline supply situa¬ 
tion, it is not entirely clear that the 
impact of the time schedule contained 
In these regulations will be the same as 
anticipated when these rules were first 
promulgated. This may be especially true 
in the case of small refiners. 


For this reason. I am hereby providing 
opportunity for the industry and all 
other interested persons to submit lor 
Agency consideration prior to July 31. 

1976, any Information, data, or argu¬ 
ments concerning the enforcement of 
the phase-down schedule set forth In 
the Regulations. For the industry, this 
information must contain: 

<D A recent (1-3 years! history of 
lead levels, octane numbers, and rela¬ 
tive volumes for each grade of motor 
gasoline manufactured at each refinery, 
including seasonal effects on the fore¬ 
going. 

(2) A recent (1-3 years) history by re¬ 
finery or purchases, sales, exchanges, and 
intra-compare transfers at each refinery 
of gasoline con -xments (report volumes 
on the same bau> ;u above). 

<3) A recent history of the disposition 
of gasoline boiling range materials Co 
products other than motor gasoline, e g . 
aviation gast^ne. aromatics. (Report vol¬ 
umes on the same basis as (1> above). 

(4) For each reformer In each refin¬ 
ery, carves of historical and projected an¬ 
nual octane-volumes versus reformer se¬ 
verity ■.reformate octane number). The 
projected curve should reflect the use of 
the most effective catalyst that could be 
used In each reformer without major re¬ 
visions. The volume units used here 
should be the same as used la (1) above. 
Also indicate severities planned for the 
period July l. 1976, through December 31, 

1977. - - 

(5) Provide Information about the ef¬ 
fects of known future petrochemical op¬ 
erations. eg., more aromatics sales, re¬ 
ceipts of pyrolysis gasoline. 

(6) Information regarding octane im¬ 

proving facilities under construction or 
about to st?rt construction—start-up 
date, size, octane improving capability 
(on net basis if existing smaller units are 
to be retired), and other relevant infor¬ 
mation. - -*i 

(7) Information about octane improv¬ 
ing facilities planned, foreseen, or under 
study—start-up date, size, octane im¬ 
proving capability (on net basis If exist¬ 
ing smaller units are to be retired). In¬ 
dicate start-up date which would have 
been or will be needed to conform to 
EPA's lead pb&se-down schedule (40 
CFR 80.20). If this date cannot be met. 
explain why. 

(8) For each refinery, a forecast 
through 1980 of clear and as-shipped oc¬ 
tanes and relative volumes for each grade . 
of motor gasoline manufactured, includ¬ 
ing unleaded. During the period July 1. 
1976, through December 31, 1977. to what 
extent, if any. would unleaded gasoline 
manufacture need to be curtailed to en¬ 
able compliance with the lead phase- 
down schedule. 

(9) Other relevant gasoline blending 
information, eg, octane blending anom¬ 
alies. known future crude oil quality 
changes f-nd/or gas liqnlds availability. 

The Information fisted above will be 
specifically required before the Agency 
will consider any submissions requesting 
relief from the promulgated phase-down 
schedule. Information obtained will be 
treated Insofar as its confidentiality is 
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concerned, in accordance with provisions 
of 40 OFR Part 2 Submissions should 
be mailed to the Director. Mobile Source 
Enforcement Division < EN-340 >, E.P_A., 
401 M Street, SW„ Washington. DC. 
20460. 

Dated: July 2. 1976. 

Stanlet W. Licso. 

Assistant Administrator 

for Enforcement. 

|FR Doc.76-19787 Pled 7-8-76,8 45 am| 
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PART 80—REGULATION OF FUELS AND 
FUEL ADDITIVES 

Control of Lead Additive* in Gasoline 
Background ' • 

On December 6. 1973 (35 FR 33734),- 
the Environment*! Protection Agency 
published tn the PinmiL Register 
regulations controlling the amount of 
lead additives used In gusollne. Under 
the regulations, the average lead content 
of a gallon of gasoline Is to be reduced 
over a period of four years to 0 5 gram 
per gallon after January 1. 1979 In ac¬ 
cordance vrlth a prescribed reduction 
schedule. Enforcement of the regulations 
‘.i based upon quarterly reports required 
to oe suh.n.ttcd by refiner, and lead ad¬ 
ditive manufactures Refiners are re¬ 
el urcd to report lead usage and gaociir.e 
production at each refinery. Lead addi¬ 
tive manufacturers must provide infor¬ 
mation regarding the quantity of lead 
additives shipped to each refinery. 

The U3. Court of Appeals for the D C. 
Circuit by a 2-1 vote on December 20. 


RULES AND REGULATIONS 

1974 set aside the regulations. EPA sus¬ 
pended enforcement on February 20. 

1975 <40 FR 7430). On March 17. 1975. 
the Court granted the Agency’s petition 
for rehearing en banc and vacated the 
prior Judgment and opinions. On April 
25. 1975, EPA continued the suspension 
of enforcement until the DC. Circuit 
ren3ered its decision after rehearing <40 
FR 18217). The DC. Circuit issued its 
opinion upholding the regulations on 
March 19. 1976. but the Industry litigants 
indicated their Intention to seek Supreme 
Court review. On April 1, 1976 (41 FR 
139841, EPA continued the suspension of 
enforcement but reinstated the reporting 
requirements. After the Supreme Court 
denied certiorari on June 14. 1976, E1PA 
published a notice lifting Its suspension 
of enforcement and stating that it would ' 
resume enforcement of the phase-down 
scheduled on October 1. 1976. <41 FR 
28352. July 9, 1976 ) 

Due to the uncertainties caused by the 
course of this litigation and the changes 
tn the nation's crude oil and gasoline sup¬ 
ply situation, the July 9, 1976 notice pro¬ 
vided opportunity for all Interested per¬ 
sons to submit for Agency consideration 
prior to July 31, 1976, Information, data 
and arguments concerning enforcement 
of the promulgated lead reduction sched¬ 
ule. The Agency announced Its Intention 
to enforce the promulgated schedule as 
of October 1. 1976. unless the Informa¬ 
tion. data and arguments submitted 
demonstrated conclusively that compli¬ 
ance with the promulgated schedule 
would be technologically Infeasible or 
would result in unreasonable economic 
Impacts. 

In order to remove lead additives from 
gasoline and retain the octane rating 
necessary to meet the octane require¬ 
ments of motor vehicle engines, It Is nec¬ 
essary for refiners to produce more high 
octane components as a lead substitute. 
The amount of high octane components 
which can currently ue produced Is insuf¬ 
ficient to supply the demand created by 
the need for lead-free gasoline, gasoline 
complying with the phase-down schedule 
and feedstocks for the petrochemical 
Industry. % v 

Production of high octane components 
requires that a refiner install additional 
refining facilities. The lead time neces¬ 
sary to plan, procure and construct the 
new equipment Is about 2 to 3 years from 
the completion of planning to on-line op¬ 
eration. It Is more efficient for a refiner 
to Install sufficient capacity to meet the 
lowest reoulred lead level than to .build 
smaller additions each year to meet a 
gradually phased schedule In other 
words, given the need to add new proc¬ 
essing facilities al a particular refinery, 
the addl’-on needed u> a reduc¬ 

tion of lead content from 2 0 gpg to 10 
gpg would require approximately the 
same lead time as that enablin* a full 
reduction to 0 5 gpg. 

Status or Compliance 

The promulgated schedule requires 
compliance as follows: 


^12673 - 

Lrad content 

gratis, gallon Dale 

17... After Jan. 1. 1ST5. 

I 4..‘_ After Jen. 1. 1970. 

10___ After Jan. 1. 197T. 

0*-.- After Jan. 1. 1978. 

0 5 - After Jan. 1. 1979 

The lead usage reports submitted for 
the April-June calendar quarter of 1976 
pursuant to EPA's April 1. 1976. Federal 
Register notice showed an average lead 
concentration for the second quarter of 
1.70 grams of lead per gallon for refiners 
with capacities above 30,000 barrels of 
crude input per da 7 and 2 56 for those 
refiners below 30,000 barrels per day. The 
average lead concentration for all refin¬ 
ers reporting was 1.72 grams per gallon. 

In response to the Fr d lr.u. Ricister 
notice of July 9. 1976. EPA received re¬ 
sponses from 99 refiner* representing ap-f 
proximately 200 refineries..The informa¬ 
tion provided in those responses and 
otherwise obtained by EPA indicates that' 
the amount of construction for octane 
Improvement currently underway or 
planned to be initiated In the immediate 
future will not allow production of suffi¬ 
cient high octane components for many 
refiners to both produce their anticipated 
levels of gasoline and meet the imminent 
Interim dates of the lead phase-down 
schedule. The alternative for compliance 
with the interim dates available to refin¬ 
ers unable to produce sufficient high oc¬ 
tane component substitutes for lead ad¬ 
ditives is to cut back on production or 
gasoline. 

The consulting firm of Sobotka A Co. 
Inc. under contract to the EPA. analyzed 
the refiners' responses In conjunction 
with the quarterly reports required to be 
submitted by refiners and lead additive 
man ufacturers under the existing regula¬ 
tion. The Federal Energy Administration 
(FEA) has also completed its preliminary 
assessment of the Impact on ni"tor gaso¬ 
line supplies of the EPA lead phase-down 
schedule, using (1) industry projections 
of gasoline availability by the 22 largest 
refiners (with capacities of 175 thousand 
barrels per calendar day i.MBPCD) or 
more) who represent about 83T, o f the 
United States gasoline market and 90% 
of the unleaded gasoline supply; (2) FEA 
data for the remainder of the Industry 
(principally refiners with capacities be¬ 
low 175 MBPCD); and (3) a separate 
analysis by the consultant engineering 
firm Tumer_Mason and Solomon under 
contract to FEA using FEA’s refinery 
yield model. FEA combined the large re¬ 
finers' projected gasoline availabilities 
and Its estimates of small refiners' gaso¬ 
line availabilities to arrive at total avail¬ 
able supplies to compare with its demand 
projections. These projections and esti¬ 
mates were made for U e peak demand 
months of lur e. July anc August of 1977 
and 1973 for supply and demand both 
with and Without the scheduled lead 
phased own. Turner, Mason ar.d Solomon 
used an independent approach based on 
current technical capabilities of existing 
refineries and the lead times required to 
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install the equipment necessary to meet 
the scheduled lead phase-down. 

The EPA consultant and the FEA con¬ 
cluded that. Riven the industry’s present 
inability to produce sufficient high oc¬ 
tane gasoline, enforcement of the pro¬ 
mulgated phase-down schedule could re¬ 
sult in a gasoline shortage of approxi¬ 
mately 6.6% of demand (about 500 
MB PCD) in 1977 and 9 0% (about 700 
M3PCD) of demand In 1978 (compa¬ 
rable to the 6.7 to 8 8% experienced dur¬ 
ing the height of the 1974 embargo). The 
FEA consultant's analysis generally sup¬ 
ported these conclusions although the 
use of slightly different assumptions re¬ 
garding projected demand and Imports 
yielded slightly different specific esti¬ 
mates of the potential shortages. Anal¬ 
yses performed by Bonner ar.d Moore 
Associates, Inc. and by the Pace Com¬ 
pany under contract to Industry reach 
this same general conclusion, although 
there is no universal agreement as to 
the precise extent of the gasoline short¬ 
fall which may occur. 

In \1979, however, when the promul¬ 
gated schedule would require compliance 
with the final level of 0.5 gram per gal¬ 
lon, ZPA's consultant indicates that 
sufficient octane production equipment 
could be installed by industry to be in 
compliance with that final level, based on 
the lead time constraints associated with 
equipment installation. According to 
Sobotka L Co., Inc., the marketplace 
would be capable of providing the neces¬ 
sary equipment and contractors to meet 
the demand of planning, procurement, 
and construction of the necessary octane 
producing facilities in 1979. As Indicated 
above, Sobotka ha* concluded that It will 
be possible for refineries to attain com¬ 
pliance with the 0.5 gpg level in 24 to 36 
months. Further, the EPA consultant In¬ 
dicates that no appreciable shutdown 
time would be experienced during the 
modification of existing facilities or the 
Installation of new octane producing 
equipment. Upon review a Agency has 
accepted these conclueio - 
This discussion does necessarily 
hold true for the small refiners (less than 
or equal to 30.000 BPCD of crude input) 
whose gasoline production comprises less 
than 2M: per cent of the U S. total. Sep¬ 
arate treatment of these small refiners 
with regard to the final lead level re¬ 
quirements 1* under active consideration. 
Possibilities being considered Include 
making the final lead level requirement 
for such refiners 1.4 grams per gallon 
rather than 0.5 gram per gallon or per¬ 
mitting pooling (actual or on paper) by 
such small refiners with other refiners 
(large or small, for compensation to 
reach the 0.5 grim per gallon level. Any 
such change in the regulations affecting 
small refiners would be proposed in a 
separate action. EPA will announce a 
decision within 90 days of this publica¬ 
tion regarding whether or not such a reg¬ 
ulation change will be proposed. 

Amendments to Enforcement Schedule 
The time necessary to permit industry¬ 
wide achievement of the original sched¬ 
ule has been lc*t because of the lltlga- 
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tion. There have existed many months 
during which, because of Court decisions, 
pending Court action, and resulting sus¬ 
pensions of enforcement by EPA, the 
future of the regulations was in doubt 
Olven the lack of high octane component 
production capacity in the refinery in¬ 
dustry due to this uncertainty, EPA is 
left with the problem of determining how 
to achieve the 0,5 gram/galion level on 
the earliest practicable schedule without 
causing a gasoline shortage comparable 
to the one the country has recently 
weathered with much difficulty. This 
amendment Is promulgated to achieve 
that goal. . . 

The amendment eliminates the in¬ 
terim phase-down levels prior to Janu¬ 
ary 1, 1978, but provides a mechanism to 
assure that refiners, will make steady 
progress toward meeting the ultimate 
lead reduction required by the original 
regulation. The amendment leaves In 
effect the 0 8 gram per gallon stemdard 
to begin January 1, 1978, and establishes 
the 0.5 grarr oer gallon requirement for 
the quarter eglnning October 1, 1979. 
Meeting the 0 8 gpg standard may re¬ 
quire the same amount of construction 
lead time as will be required to meet the 
0.5 gpg standard, but leaving the 0 8 
gpg standard in place and suspending it 
only if a refiner shows he is making pro¬ 
gress toward achieving compliance will 
provide EPA with the necessary leverage 
to assure such progress. Suspension of 
the 0.8 gram per gallon standard is con¬ 
ditioned on a showing by a refiner that 
he has prior to that time taken and is 
continuing to take sufficient actions in 
procuring and installing equipment or 
arranging process and exchange agree¬ 
ments, or both, to Insure compliance 
with the 0 8 gram pier gallon standard at 
the earliest practicable date, and 0.5 
gram per gallon no later than October 1, 
1979. A construction schedule showing 
the sequence and respective dates of all 
key events In the construction process 
must be submitted to the Administrator 
by January 31. 1977, for each refinery 
which will not be able to achieve compli¬ 
ance with the 0 8 gram per gallon stand¬ 
ard by January 1, 1978, and for which 
suspension of the standard is desired. If 
compliance will be achieved wholly or 
partially by means of process or ex¬ 
change agreements, a schedule Indicat¬ 
ing the ttmeframe for entering and im¬ 
plementing each such agreement with a 
genera] description of each must be pro¬ 
vided to the Administrator by Janu¬ 
ary 31. 1977. To make a satisfactory 
shoving that the refiner is taking suf¬ 
ficient actions to warrant suspension oi 
the 0 8 gram per gallon standard, the re¬ 
finer must meet the dates on any sched¬ 
ule submitted If any milestone date that 
ts submitted Is not met. the reflr.er must 
notify the Administrator within 10 days 
of the missed event. The regulations also 
require reporting to the Administrator 
by December 31. 1976, if a refiner elects 
to achieve compliance with the standard 
on October 1, 1979. by reducing gasoline 
production or significantly changing the 
product mix at a refinery In addition to 


these enumerated reporting require¬ 
ments, the regulations authorize the 
Administrator to require from any re¬ 
finer at any time after January 31, 1977, 
upon 30 days written notice, any docu¬ 
mentation. information, or other evi¬ 
dence relevant to a determination of the 
good faith efforts of the refiner and its 
progress toward achieving compliance 
with the revised standards. 

The extension of the final date to 
October 1. 1979; results from the up to 
3 years lead time required to install 
necessary facilities. Since the demand 
for gasoline in the October-December 
and January -March quarters is less than 
in the summer quarters during which 
peak. driving occurs, compliance may 
then be strictly enforced without the 
risk of creating gasoline shortages 
through unplanned-for curtailments of 
production. Noncompliance with the 
revised standards will be enforced with 
penalties assessed based on the degree 
and duration of lead levels in excess of 
the limit. 

This amendment should eliminate any 
risk of gasoline shortages during 1977 
and 1978 and beyond and their as¬ 
sociated adverse economic impacts as a 
consequence of complying with this 
regulation. At the same time, the 197E 
standard would allow for enforcement 
flexibility to assure steady progress 
toward meeting a 0.5 gpg standard no 
later than the quarter beginning Octo¬ 
ber 1. 1979. 

Public Comment 

The Agency will consider public com¬ 
ments received within 30 days after the 
date of publication of these amendments. 
However, the Agency finds that good 
cause exists for omitting as impracticable 
and contrary to the public interest a 
notice of proposed rulemaking and op¬ 
portunity for public comment crior to 
promulgation in addition to that received 
in response to the notice of July B, 1976. 
T..e Intent of these regulations is to 
achieve the desired reduction of lead in 
gasoline as expeditiously as practicable 
for p jtection of the public health with¬ 
out causing a gasoline shortage. The 
interim dates which are revoked by these 
amendments In large part served the 
purpose of enabling the Agency to insure 
that compliance with the lead limits in 
1979 would be achieved. Because, as dis¬ 
cussed above, these interim dates have 
been missed or rendered largely imprac¬ 
ticable by the time l06t to litigation, the 
Agency concludes that it ts necessary to 
impose compliance schedule require¬ 
ments to provide a similar mechanism 
for Insuring compliance. Any period of 
delay for purposes of receiving prior 
comment will extend the period of in¬ 
dustry uncertainty which has attended 
the litigious history of these regulations 
and has caused the delays in the original 
schedule. Any continuing uncertainty 
will likely result in further delays since 
the Administrator believes that the 
refining industry will not make the 
necessary commitments unless a firm 
compliance date Is present now. Com- 


FEOttAl MGISTEI, VOL 41, NO. 119—TUESDAY. SEPTEMIER It. 1974 



* 




merits, including three copies, should be 
submitted to the Director, Mobile Source 
Enforcement Division, Mail Code EN- 
340. 101 M Street. SW.. Washington. D C. 

20460 

Effective Date 

Due to the shortage of time before 
compliance with the October 1,1976 date 
would be required, and for the reasons 
wmch are discussed In conjunction with 
the Agency finding that good cause exists 
for dispensing with a notice of proposed 
rulemaking and opportunity for public 
comment, the Agency finds that there Is 
good cause to make these regulations 
effective upon publication. 

Part 80, Chapter I. Title 40 of the 
Cede of Federal Regulations Is amended 
as follows, effective on September 28. 
1976. 

Dated September 24.1976. 

Itussxu. E. Txtijf. 

Administrator. 

In Part 80. Chapter I. ntle 40 of the 
Code of Federal Regulations. 9 60.20 Is 
amended by revoking paragraphs (a)(1) 
(1>. (11) and (lilt; redesignating and re¬ 
vising paragraphs (a)(1) (lv) and (r) 
as taMl) (1) and (11) and by adding a 
new paragraph 'a) (4) to read as follows: 

§ 30.70 Control: applicable to gasoline 
refiner*. . 

(a)(1) • — 

tit 0 8 grams of lead per gallon, after 
January 1, 1978. except as provided In 
paragraph (a) (4) of this section. 

(*.1> C.5 grams of lead per gallon after 
October 1. 1979. 

• • a » , 
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(4)(1> The requirements of paragraph 
(a)(l)(l) with respect to any refinery 
will be suspended conditioned upon a 
showing by the refiner that It has prior 
to January 1, 1978, made and is continu¬ 
ing to make reasonable good faith ef¬ 
forts to achieve compliance with the re¬ 
quirement of (aXD(l) at the earliest 
practicable date after January 1. 1978, 
and compliance with the requirement of 
(at (It <ii) on or before October 1.1979. 

(U) To make the showing required by 
paragraph (a) (4X1), the refiner is re¬ 
quired to demonstrate that It has taken 
and is continuing to take sufficient ac¬ 
tions at that refinery Including procur¬ 
ing and Installing equipment or entering 
Into process and exchange agreements, or 
both, to achieve compliance with para¬ 
graph (a) (1). A refiner must submit not 
later than January 31. 1977, a schedule 
for achieving compliance with (a)(1) at 
each of its refineries which will not com¬ 
ply with the 0.8 gram per gallon stand¬ 
ard by January 1. 1978. The Administra¬ 
tor will determine whether a refiner's 
actions constitute reasonable good faith 
efforts by monitoring the refiner's adher¬ 
ence to that schedule. 

(ill) If the refiner Intends to achieve 
compliance with paragraph (b)( 1) 
wholly or partially by means of construc¬ 
tion. the compliance schedule required 
to be submitted shall set forth the se¬ 
quence and respective dates of all key 
events In the construction process In¬ 
cluding completion of plans and engi¬ 
neering drawings, ordering of equipment, 
receipt of equipment, signing of con¬ 
struction and other necessary contracts, 
commencement and completion of vari¬ 
ous phases of work, commencement and 
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completion of testing, ar.d any other 
similar events or dates. 

(lv) If the refiner Intends to achieve 
compliance with paragraph (a)(1) 
wholly or partially through entering Into 
and implementing process, and exchange 
agreements, the compliance schedule re¬ 
quired to be submitted shall describe the 
general content of such agreements and 
set forth tne dates for entering Into and 
Implementing each such agreement. 

(v) Where any refiner Intends to 
achieve compliance with any provision of 
paragraph (a)(1) by any reduction in 
gasoline production, or by a significant 
change In product mix at that refinery, 
the refiner shall so notify the Adminis¬ 
trator In. wntlng by December 31. 1976. 
Such notification shall set forth by prod¬ 
uct the projected levels to be attained 
for each quarter during the period com- 
menc _g January 1,1978. and ending De¬ 
cember 31, 1979, which would be attained 
under these regulations, and the corre¬ 
sponding levels which would be attained 
In the absence of these regulations. 

(vl) The A d min i s trator may require 
any refiner at any time after January 31. 
1977. upon thirty days written notice, to 
submit such written reports, construc¬ 
tion schedules, contracts, documents and 
jther information and evidence as the 
Administrator deems relevant to a deter¬ 
mination of compliance with this regula¬ 
tion. 

(vliJ A, refiner shall notify the Admin¬ 
istrator la writing within ten days after 
the failure of the refiner to meet ar.y 
Increment of progress on the compliance 
schedule suhmitted. 

[FR Doc 76-28441 Filed 9-27-78 8 4S *m) 
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§ 1403.2-13.11 Lead content of gasoline restricted. 

(a) No person shall cause or permit the 
use, or, if intended for use in the City of New York, the 
purchase, sale, offer for sale, storage or transpor¬ 
tation of gasoline which contains more than the follow¬ 
ing amount of lead by weight for the respective octane 
ranges as follows: 

★ 

95.9 Octane No. Below 95*9 




' 

& Above 


Octane No. 


(1) 

On and after 
November 1, 1971.. 

.2.0 

grams 

per 

gal. 

1.5 grams per 

gal 

(2) 

On and after 
January 1, 1972... 

.1.0 

grams 

per 

gal. 

1.0 grams per 

gal 

(3) 

On and after 
January 1, 197 J... 

.0.5 

grams 

per 

gal. 

0.5 grams per 

gal 

(4) 

On and after 
January 1, 1974... 

.zero grams 


zero grams 



(b) Where the lead content of gasoline is 
restricted to zero grams per gallon as in sub-section a, 
gasoline which contains 0.075 grams of lead per gallon 
shall be deemed to meet such restriction. 


* The term octane number shall mean research octane 
number or rating measured by the research method. 


A 
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STATUTES AND REGULATIONS 


4 2 U.S.C. § 1857f-6c 


Regulation of fuels-Authority of Administrator to 
regulate. 

(a) The Administrator may by regulation 
designate any fuel or fuel additive and, after such date 
or dates as may be prescribed by him, no manufacturer 

or processor of any such fuel or additive may sell, 
offer for sale, or introduce into commerce such fuel 
or additive unless the Administrator has registered 
such fuel or additive in accordance with subsection 
(b) of this section. 

Registration requirement 

(b) (1) For the purpose of registration 
of fuels and fuel additives, the Administrator shall 
require - 

(A) the manufacturer of any fuel to 
notify him as to the commercial identifying 
name and manufacturer of any additive contain¬ 
ed in such fuel; the range of concentration of 
any additive in the fuel; and the purpose-in- 
use of any such additive; and 

(B) the manufacturer of any additive to 
notify him as to the chemical composition 

of such additive, 

(2) For the purpose of registration of 
fuels and fuel additives, the Administrator may also 
require the manufactuer of any fuel or fuel additive - 

(A) to conduct tests to determine 
potential public health effects of such fuel 
or additive (including, but not limited to, 
carcinogen•e, teratogenic, or mutagenic effects), 
and 


(B) to furnish the description of any 
analytical technique that can be used to detect 
and measure any additive in such fuel, the 
recommended range of concentration of such 
additive, and the recommended purpose-in-use 
of such additive, and such other information as 
is reasonable and necessary to determine the 
emissions resulting from the use of the fuel 
or additive contained in such fuel, the effect of 
such fuel or additive on the emission control 





performance of any vehicle or vehicle 
engine, or the extent to which 3 uch 
emissions affect the public health or 
welfare. 

Tests under subparagraph (A) shall be conducted in 
conformity with tests procedures and protocols established 
by the Administrator. The result of such tests shall not 
be considered confidential. 

(3) Upon compliance with the provisions 
of this subsection, including assurances that the 
Administrator will receive changes in the information 
required, the Administrator shall register such i.uel or 
fuel additive. 

Control or prohibition of offending fuels and 
fuel additives 

(c) (1) The Administrator may, from time to 

time on the basis of information obtained under subsection 
(b) of this section or other information available to him, 
jjy regulation, control or prohibit the manufacture, intro¬ 
duction into commerce, offering for sale, or sale of any 
fuel or fuel additive for use in a motor vehicle or motor 
vehicle engine. 

(A) if any emission products of such fuel or fuel 
additive will endanger the public health or welfare, or 

(B) if emission products of such fuel or fuel additive 
will impair to a significant degree the performance of 
any emission control device or system which is in 
general use, or which the Administrator finds has been 
developed '-o a point where in a reasonable time it would 
be in general use were such regulation to be promulgated. 

(2) (A) No fuel, class of fuels, or fuel 

additive may be controlled or prohibited by the Adminis¬ 
trator pursuant to clause (A) of paragraph (1) except 
after consideration of all relevant medical and scientific 
evidence available to him, including consideration of 
other technologically or economically feasible means of 
achieving emission stardards under section 1857f-l of 
this title. 

(B) No fuel or fuel additive may be 
controlled or prohibited bi the Administrator pursuant 
to clause (B) of paragraph (1) except after consideration 
of available scientific and economic data, including a 
cost benefit analysis compairing emission control devices 
or systems which are or will be in general use and require 
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the proposed control or prohibition with emission 
control devices or systems which are or will be in 
general use and do not require the proposed control or 
prohibition. On request of a manufactuerer of motor 
vehicles, motor vehicle engines, fuels, cr fuel additives 
submitted within 10 days of notice of proposed rulemaking, 
the Administrator shall hold a public hearing and publish 
findings with respect to any matter he is required to 
consider under this subparagraph. Such findings shall 
be published at the time of promulgation of final 
regulations. 

(C) No fuel or fuel additive may be 
prohibited by the Administrator under paragraph (1) 
unless he finds, and publishes such finding, that in 
his judgment such prohibition will not cause the use of 
any other fuel or fuel additive which will produce 
emissions which will endanger the public health or 
welfare to the same or greater degree than the use of 
the fuel or fuel additive proposed to be prohibited. 

(3) (A) For the purpose of evidence and data 
tc carry out paragraph (2), the Administrator may require 
the manufacturer of any motor vehicle or motor vehicle 
engine to furnish any information which has been developed 
concerning the emissions from motor vehicles resulting 
from the use of any fuel or fuel additive, or the effect 
of such use on the performance of any emission control 
device or system. 

(D) In obtaining information under 
subparagraph (A), section 1857h - 5(a) of this title 
(relating to subpoenas) shall be applicable. 

(4) (A) Except as otherwise provided in sub- 
paragraph (B) or (C), no State (or oolitical subdivision 
thereof) may prescribe or attempt to enforce, for pur¬ 
poses of motor vehicle emission control, any control 

or prohibition respecting use of a fuel or fuel additive 
in a motor vehicle or motor vehicle engine -- 

(i) if the Administrator has found that 
no control or prohibition under paragraph (i) 
is necessary and has published his findirg .n 
the Federal Register, or 

(ii) if the Administrator has prescribed 
under paragraph (1) a control or prohibition 
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applicable to such fuel or fuel additive, 
unless State prohibition or control is 
identical to the prohibition or control 
prescribed by the Administrator. 

(B) Any State for which application of 
section 1857f-6a(a) of this title has at any time been 
waived under section 1857f-6a(b) of this title may at 
any time prescribe and enforce, for the purpose of motor 
vehicle emission control, a control or prohibition 
respecting any fuel or fuel additive. 

(C) A State may prescribe and enforce, 
for purposes of motor vehicle emission control, a control 
or prohibition respecting the use of a fuel or fuel 
additive in a motor vehicle or motor vehicle engine if 

an applicable implementation plan for such State under 
section 1857c-5 of this title so provides. The 
Administrator may approve such provision in an im¬ 
plementation plan, or promulgate an implementation 
plan containing such a provision, only if he finds that 
the State control or prohibition is necessary to achieve 
the national primary or secondary ambient air quality 
standard which the plan implements. 


Penalty 

(d) Any person who violates subsection (a) of 
this section or the regulations prescribed under sub¬ 
section (c) of this section or who fails to furnish any 
information required by the Administrator under subsection 
(c) of this section shall forfeit and pay to the United 
States a civil penalty of $10,000 for each and every 
day of the continuance of such violation, which shall 
accrue to the United States and be recovered in a civil 
suit in the name of the United States, bought in the 
district where such person has his principal office or 
in any district in which he does business. The 
Administrator may, upon application therefor, remit or 
mitigate any forfeiture provided for in this sub¬ 
section and he shall have authority to determine the facts 
upon all such applications. July 14, 1955, c. 360, 

Title II, § 211, formerly § 210, as added Nov. 21, 

1967, Pub.L. 90-148, § 2, 81 Stat. 502, renumbered and 
amended Dec. 31, 1970, Pub.L. 91-604, §§ 8(a), 9(a), 

84 Stat. 1694, 1698. 



42 U.S.C. § 18 57d-l 


Retention of State authority. 

Except as otherwise provided in sections 
1857c-10(c), (e), and (f), 1857f-6a, 1857-6c(c)(4), and 

1857f-ll of this title (preempting certain State regula¬ 
tion of moving sources) nothing in this chapter shall 
preclude or deny the right of any State or political 
subdivision thereof to adopt or enforce (1) any standard 
or limitation respecting emissions of air pollutants 
or (2) any requirement respecting control or abatement 
of air pollution; except that if an emission standard 
or limitation is in effect under an applicable implemen¬ 
tation plan or under section 1857c-6 or section 1857c-7 
of this title, such State or political subdivision may 
not adopt or enforce any emission standard or limitation 
which is less stringent than the standard or limitation 
under such plan or section. July 14, 1955, c.360, 

Title I, § 116, formerly § 109 as added Nov. 21, 1967, 
Pub.L. 90-148, § 2, 81 Stat. 497, renumbered and amended 
Dec. 31, 1970, Pub.L. 91-604, § 4(a), (c), 84 Stat. 

1678, 1689; June 22, 1974, Pub.L. 93-319, § 6(b), 88 
Stat. 259. 



* 
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Mr. VAN n g-7.Rt.TN IX theta failure* 
-_u:i up in ordinary impaction* a* re¬ 
lied. I want them to be corrected. 

-Mr. ROGERS of Florida. Not tor 
emiiioa standards. There is really no 
became we do not have the testing 
"vices. Frankly, is that not basically 
problem now in the country 0 
"Mr. VAN DEERUN. We have it in 
CaLfomia, and we are doing something 


. it. 


M- ROGERS o£ Florida. The gentle- 

- an* knows that they are not doing any¬ 
thing as far as requiring testing on 
■mission standards. 

Mr VAN DEERLIN. I will state to the 
e it’.einan from Florida that my son has 
spert time in court for. violating the air 

1th his car. 

\!r ROGERS o£ Florida. They did not 
.. f, n'iv testing devices. Many commu¬ 
nities have ordinances which say iX a 
-r'ou causes excess pollution, where 
ihey tee a 'ot cf smoke coming out. but 
what the gentleman is talking about is a 
'->■ different than emission standards as 
Vi -h as I am sure the gentleman knows. 

Mr. VAN DEERUN. The gentleman 
-rom Florida knows that these devices 
are available. 

Mr. ROGERS of Florida. I am not 
u:.c that they are yet available. 

Sit in this case you are concentrating 
t ■search end developing testing devices 
d at car. be used. 

I think the House should also know 
b-“ f ore you vote on any amendment like 
li.is that we have directed the Score 
t.iry to develop testing devices which we 

do not have. , ., 

The CHAIRMAN. The time of -he 
-r-ntlemm from California has expired. 
Mr. STAGGERS. Mr Chairman. X rise 

- opposition to the amendment. 

Mr. Chairman. I certainly recognize 
if intentions ot the gentleman from 
r.iliforma 'Mr. Van DssauN), one of the 
ve -’. able members on our committee. 
I ?."m very sure his intentions are only 
the finest and certainly insofar as his 
ir tenf.on is concerned, certainly it is 
rich! But I would like to point uus out 
to the Members o! the Congress right 
now. 

The bid contains this language 

At such time a* the Secretary, alter coi.sul- 
nv.lua with the State, determines that the 
achievement of an air quality standard under 
j.-tion 107(ei requires inspection >.! motor 
vehicles In actual use and that such 'napec- 
tion is tecnnologicaliy am. economlcallv 
jaslble. the State shall revise it* plan to 
provade Tor such ixuptettor. 


This is a part of the bill. They can do 
that under the State plan 

Mr. Chairman. I air opposed to the 
amendment. 

The CHAIRMAN The question is on 
the amendment offered by the gentleman 
from California, Mr. Van Deerlin. 

Tne question was taken; and the chair¬ 
man announced that the noes appeared 
to have it. 

Mr. VAN DEEP.UN. Mr. Chairman. I 
demand tellers so that we might see a 
little show down the middle aisle and 

a little of the feeling and the mood of 
the membership. 

Tellers were refused. 

So the amendment was rejected. 


Mr. WAGGONNER. Mr. Chairman. I 
move to strike out the last word. 

Mr. Chairman. I take this time to 
try to make a little legislative history 
that might in tune come to be impor¬ 
tant to all of us. 

I do not trunk there is any argument 
among us about whether or not we ought 
as best we can to provide for cleaner 
air. Certainly, we all agree in this 
respect. 

But X want to ask some questions of 
the committee chairman or the ranking 
minority member. 

First as to section 206 on page 39 of 
the bill, which has to do with motor ve¬ 
hicle and motor vehicle engine com¬ 
pliance testing and certification. 

Is it intended in the language of the 
committee bill that the Secretary of 
Health. Education, and Well are will be 
required to test on the assembly line and 
certify every single engine produced for 
a period not to exceed 1 year before the 
manufacturer can sell that engine? 

Mr. STAGGEFtS. I might say ' No,' 1 
categorically. 

Mr. WAGGONNER. Then what is pro 
posed 0 

Mr. STAGGERS. It means he can keep 
testing and when there is evidence that 
there is any failure or they do not ccme 
up ui place, they can stop the assembly 
line light there and stay there. 

Mr. WAGGONNER. It means he can, 
until he is so satisfied? 

Mr STAGGERS That is right 
Mr. WAGGONNER. Is it Uf essary 
every time an engine design is changed 
by the manufacturer that he sut-ut thus 
new engine design to the Secretary of 
Health. Education, and Welfare for test¬ 
ing and certification? 

Is the answci to that "No ? 

Mr. STAGGERS. I would say this. I 
do not think he has to. if it is a 
trade secret, as to whatever he is do 

mu_i no ,.ol think you would have to 

give tins m advance. But they do have 
to meet rtmn standards. Thi* is the 
catena—they have to meet e-tor 
standards. 1 do r.ot tnir.k they vvoum 
have to show the design or anythinbut 
after t.-.ev jturted performance the;, hove 
to meet certain performance starcia.us 
Mr WAGGONNER. How can this de¬ 
termination be made unless the Secre¬ 
tary of Health. Education, and Welfare 
engages in this testing which " pre 
cede certification? 

Mr. STAGGERS. I would err’ 'y sny 
that lie would have to. The only wav he 
could do it would he on the f’ r st oner, 

tested 

Mr. WAGGONNER. Then in view of 
the gentler;an's answer, if fin automo¬ 
bile manufacturer or an engi’--: manu¬ 
facturer should change the d'-siin of 
the engines that he produce; .rs mass 
production—and just for at ■ orient's 
sake we will say he produces 100,000 of 
these engines—then the Seciefary ot 
Health. Education, and Welfare could 
come in and revoke or suspend the certi¬ 
fication of an engine for which the de¬ 
sign has been changed became, in his 
opinion, the new engine does not meet 
the itandards that he had set forth 
Mr STAGOERS According to the leg¬ 
islation. the manufacturer would have 


to submit a prototype and it would have 
to be tested. 

Mr. WAGGONNER. Then the answer 
to my first question should properly have 
been that when an engine design ts 
changed, the manufacturer must submit 
a prototype ior testing? 

Mr. STAGGERS. That is correct. I 
did not understand your question and I 
did not answer it correctly. 

Mr. WAGGONNER. Let us talk a little 
bit about fuel. Section 8 of the bill, which 
has to do with standards with respect to 
fuel, states that: 

"(f)(1) The Secretary may. ta the basis 
of speclhc findings mane in accordance with 
subjection (g). establ.sh standards respect¬ 
ing the composition or the chemical or phys¬ 
ical properties of any fuel or fuel additive 
by speedylng limitations cn (or providing 
for elimination ofi Ingredients (including 
additives) o» on the physical or chemical 
characteristics of any fuel or class of fuels 
(A) If any emission products of such fuel 
or fuel additive will endanger the public 
health or welfare, or (B) If such fuel or 
fuel addiuve will impair to a sigiuficunt de¬ 
gree the performance of any emission con¬ 
trol device or system which is :a general 
use. or which tne Secretary finds has been 
developed to a point where in a reasonable 
time It will b* .n general use. on a sigrdfi- 
cant number of motor vehicles cr motor 
vehicle engines 

Air I to bebevo that under the au¬ 
thority of this section establishing 
standards with respect to fuels, the Sec¬ 
retary of Health, Education, and Wel¬ 
fare can. today, because no time is pre¬ 
scribed, if he so desires and fee’s he has 
sufficient .affirmation, say to the manu¬ 
facturers ar.d producers of fuels, "You 
have got to take lead out of gas. You 
have got to put another auditive in. You 
have -ot to change your formula''? 

Mr. STAGGERS Under another sec¬ 
tion of the bill the Secretary is required 
to make specific findings that it affects 
eithe- the health or the operat.on. and 
so forth, before he can put these meas¬ 
ures into operation, and it must te based 
r...on tne facts and not allegations that 
he does rot '.ino.v about, and they have 
to lie so stipulattd 

The CHAIRMAN. T ie time of the gen¬ 
tleman from Louisiana has expired. 

By unanimous cor.-ent. Mr. Wagugn- 
m?. was allowed to proceed for 5 addi¬ 
tional mbiutes.i 

M- WAGGONNER I would like to ask 
the i'. .<:rrrian this que- tain. l et us con¬ 
sider she Department ol Health. Educa¬ 
tion. and Wehare. Under existing legis- 
i.it n. ihe Eecreiary of Health. Educa¬ 
tion ..p.d Welfare made application of 
existing la.v which would allow lum to 
rerra v« from the market under condi- 
t.'.ns lit could prescribe DDT. Now they 
are having second thoughts about DDT 
and they think they made u mistake The 
sca-r h.v already been introduced in the 
minds of the public that lead is harmful 
to health, that it is a pollutant, and the 
administration apparently shares some 
concern because thev apparently want 
to get lead out of gasoline. It might well 
be. I do not know But they propose that 
a tax be placed on leaded gasoline, in ef¬ 
fect. to try to take leaded gasoline off the 
market as well as produce revenue 

If the Secretary feels that he already 
has sufficient information, can he now 
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say. “You cannot manufacture garuk_« 

and market It any longer that )ies lead 
In it”? 

Mr. STAGGERS. No. he cannot. If the 
gentleman is talking about present law. 
as it is now constituted, he cannot. 

Mr. WAGGONNER. I am talking about 
the law as it will be by these amendments. 

Mr STAGGERS. He will have that au¬ 
thority. 

Mr. WAGGONNER. And he could do 
that tomorrow? 

Mr. STAGGERS. If he has the facts, 
and he has proven this by facts, that they 
are a danger and poisonous—I am try¬ 
ing to find it in the bill so I can cite it to 
the gentleman. 

Mr. WAGGONNER. We are getting 
into some dangerous ground, because we 
are talking about something we have not 
thought through. 

Mr. STAGGERS. It says in this clause 
under section 8: 

"(g)(1) Any standards pursuant t a ciaua* 
(A) ot suoaectlon (t) (’) snail b« established 
by the Secretary on tha basis of specific find¬ 
ings derived from relevant medical and scien¬ 
tific evidence, Including (Uv^he case of a 
standard with respect to a motor vehicle fuel 
or fuel additive) a finding that It la not 
otherwise technologically or economically 
feasible to achieve the emission standards 
established pursuant to section 303 of this 
Act. 

Mr. WAGGONNER. Then the gentle¬ 
man is saying to me, Mr. Chairman, that 
if information already exists or they be¬ 
lieve they have that information which 
will prove that lead in itself in gasoline 
i: harmful, whether they are right or not. 
but they believe they are right, if they 
have developed this information before 
this proposal is signed into law, it will be 
within the power of the Secretary of 
Health. Education, and Welfare at any 
point he desires to say that they must 
take lead out of gasoline. 

Mr. STAGGERS. It is not based on be¬ 
lief. This ->ays specifically that it is based 
upon specific findings 

Mr. WAGGONNER. When must those 
findings have been made? 

Mr. STAGGERS. If this is possible, 
and I do not think it Is at the present 
time, then it would have to be constituted 
on specific findings derived from relevant 
medical and scientific evidence. 

Mr. WAGGONNER. The gentleman's 
answer is Quite interesting. The gentle¬ 
man just made the statement be did not 
think this was the case or possible at the 
present tin e. Is the gentleman saying to 
this House that nothing during the course 
of consideration of these amendments 
was produced in evidence to show that 
lead was harmful in gasoline? 

Mr STAGGERS. I did not say that. 

Mr. WAGGONNER. That is the net 
effect. Mr Chairman, of what the gentle¬ 
man Just said 

Mr. STAGGERS No: I do not want 
the House to believe that. 

WAGGONNER. Let us get this 
record straight because this legislative 
history is important, and none ct us has 
had a chance to study this except those 
on the committee. This legislation was 
scheduled yesterday, and it came out of 
the blue, with many of us not having 
had an opportunity to prepare ourselves 

Mr. STAGGERS The chairman of the 


committee tied nothing to do with that 
The chairman of the committee was 
called yesterday and sv.ked if he could 
appear before the Rules Committee, and 
I am complying with what I was re¬ 
quested to do. 

I think there is nothing wrong with 
this. I think it is perfectly clear. There 
is no shenanigan. Some legislation was 
needed on the floor, and the chairman 
said he would agree to be helpful to the 
House and to carry on business. 

Mr. WAGGONNER. I know there is no 
shenanigan. I do not imply that. 

Mr. ROGERS of Florida Mr. Chair¬ 
man. will the gentleman yield? 

Mr. WAGGONNER. I yield to the gen¬ 
tleman from Florida. 

Mr. ROGERS of Florida. Mr. Chair¬ 
man, I think if the gentleman will look 
at this in context, he will see what we 
have done. As the gentleman know*, 
under the existing law, ail of the burden 
of cleaning up emissions that were pollut¬ 
ing the air from automobiles was placed 
on the automobile industry. That was 
where the burden was placed. The auto¬ 
mobile industry said. “We cannot meet 
Government standards in 1975 if there is 
lead In gasoline." Now there was no au¬ 
thority for the Secretary to do anything 
about gasoline 

Mr WAGGONNER Let me ask a ques¬ 
tion. Does that mean that Government 
standards are bad. or that lead in gaso¬ 
line is bad ? 

Mr. ROGERS of Florida. We are say¬ 
ing it is the joint burden of tile oil indus¬ 
try and the automobile industry, because 
both products go to jiroduce the pollu¬ 
tion. so what this airu ndinent does very 
simply is to say that tile Secretary will 
also have the right to bring in the oil 
industry to help meet the problem, and 
he does this m a very precise ’.vav. 

The CHAIRMAN Tin tune of the gen¬ 
tleman from Louisiana has expired. 

'By unanimous consent, Mr. Wag- 
gomner was allowed to proceed for 5 
additional mintues.i 

Mr, ROGERS of Florida. Mr. Chair¬ 
man. if the gentleman will yield further, 
it is outlined how the Secretary does It. 
If ail the emissions standards could be 
met and we could clean up the air with¬ 
out going into regulating any one indus¬ 
try. that would be fine, but it happens 
that this is not so. 

So we have established now the au¬ 
thority where, if there is evidence that 
it is necessary to carp out or eliminate 
certain components or certain additives 
to gasoline—and lead is one--that will 
be considered, no quei.Lion about it. and 
if that Is necessary, this bill will give the 
Secretary that authority. 

Mr. WAGGONNER Is it intended that 
in changing the gasolu'e formulas, if the 
Secretary says that they must take some¬ 
thing out, that the formulas, as is the 
case with engines, far new fuels mast be 
submitted to the Secretary for approval? 

Mr. ROGERS of Florida Let me say. 
we did not give authority- which is what 
I believe the gentleii.au is concerned 
about—for the Secretary to go In and 
tell the companies how to make gaso¬ 
line We do not tell them how to make 
an automobile engine We do not want 
to get into that and do not want the 
Federal Government to do It. 


Juris 10, 1070 

Mr. WAGGONNER And there is a 

good reason. We do not know how to do 
it, either. 

Mr. ROGERS of Florida. I understand. 
We are not going to permit that. 

We have said that if there is a com¬ 
ponent part of the gasoline or if there is 
an additive, which the facts show will 
atfect the public health, and medical and 
scientific facts show this, or will prevent 
the emission standards from being met. 
the Secretary may act as to that com¬ 
ponent part or that additive. 

Mr. WAGGONNER. What appeals are 
made available to the manufacturer of 
an engine or the producer of a fuel, if 
they take issue with the findings of the 
Secretary of Health, Education, and 
Welfare? 

Mr. ROGERS of Florida. They have 
the Administrative FTocedure Act. 

Mr. WAGGONNER And only the Ad¬ 
ministrative Procedure Act? 

Mr. ROGERS of Florida And an ap¬ 
peal to the court, from the Administra¬ 
tive Procedure Act. 

Mr. WAGGONNER In some ca^es they 
would. 

Mr. ROGEIRS of Florida. They would 
in this case. 

Mr. WAGGONNER. Not in all cases 
do people have the nght or appeal to the 
court under the Administrative Pruce 
dure Act. In some instances 'under the 
Administrative Procedure Act the deci¬ 
sions are final, when they render a 
decision. 

Mr. ROGERS oi Florida I believe they 
would in this instance. 

Mr. KAZEN Mr Chairman. -v:il the 
gentleman yield? 

Mr. WAGGONNER. I yield to the gen¬ 
tleman from Texas. 

Mr. KAZEN Let r..e see if I can under¬ 
stand this If the Secretary of 
Health. Education, and Weitare de¬ 
cides that lead is injurious to public 
health and that they tn*-n order lea 1 be¬ 
taken out of gasoline, and lead happens 
to be a component upon which high- 
compression engines depend to run- 

Mr. WAGGONNER As it is 

Mr. FCAZEN As it is—and ihose en¬ 
gines are already on the road .low. that 
means thev will ^top rhe manufacture of 
that gasoline and those cars then must 
stop Is that the idea? 

Mr. WAGGONNER. I should like to 
have an answer from some member of 
the committee 

Mr. ROGERS of Florida Mr Chair¬ 
man. will the gentleman yield .' 

Mr. WAGGONNER. 1 yield to the gen¬ 
tleman from Florida (Mr. Rooms' for 
an answer. 

Mr. ROGERS of Florida. I thank the 
gentleman for yielding 

First of all, it will have to be estab¬ 
lished As we know the automobile in¬ 
dustry is noiv reducing the compression 
in the engines. This n> already being ac¬ 
complished in the 1971 models 

Mr KAZEN I wail take a 1970 high- 
ccmpres-sion engine. What will I Jo for 
gasoline 0 

Mr ROGERS of Florida. Now. first ol 

all, there Is a nonleaded. mgh-tnt gaso 
line already being produced for high- 
compression engines, and already one 
company is producing it—Amoco 








Conf. Rep. 91-1783, December 17, 1970, 1970 U.S. Code 
Cong. & Admin, 'lews 5385-86. 


SECTION 211. REGULATION OF FUELS 

Existing law (sec. 210 of the Clean Air Act; provides for registration 
of fuels and fuel additives delivered for introduction into commerce. The 
House bill amended this section to authorize the Administrator to establish 
standards respecting the physical or chemical properties of any fuel or fuel 
additive by specifying limitations on (or providing for elimination of) in¬ 
gredients (including additive') or on the physical or chemical characteristics 
of any fuel or class of fuels if either (1) emission products from the fuel 
or fuel additive endanger public health or welfare, or (2) the fuel or fuel 
additive will significantly impair performance of an emission con'rol de¬ 
vice or system in general use (or likely to be in general use) on a signifi¬ 
cant number of motor vehicles or motor vehicle engines. Such standards 
must be based on specific medical, scientific, economic, and technological 
findings specified in the House bill. 

The Administrator’s authority under the House bill was applicable to all 
types of fuels, whether used in stationary sources or in motor vehicles, ex¬ 
cept that it did not apply to aviation fuel or additives thereto. 

The Senate amendment atne ded the fuel registration provisions to ex¬ 
pand the Administration's auth uity in this area, and in addition authorized 
him to control or prohibit the introduction into commerce of any fuel for 
use in vehicle engines if the combustion or evaporation of such fuel pro¬ 
duces emissions which endanger the public health or welfare, or if such 
emissions prevent operation of effective systems for dhc control of emis¬ 
sions from any vehicle or vehicle engine which the Administrator finds 
would otherwise conform to applicable emission standards. The Adminis¬ 
trator was required to hold public hearings and make certain findings be¬ 
fore establishing a control or prohibition under this provision. Regulation 
of motor vehicle fuels by States and political subdivisions for purposes of 
emission control was preempted by the Senate amendment. 

Under the conference substitute the Administrator may control or pro¬ 
hibit manufacture or sale of any motor vehicle fuel or fuel additive if any 
emissions therefrom will endanger the public health or welfare, or if emis¬ 
sion products of such fuel or additive will impair to a significant degree 
the performance of any emission control device or system which is or will 
be in general use. Existing provisions of law relating to registration of 
fuels and fuel additives are retained with some revisions. 

Before controlling or prohibiting manufacture or sale, the Administrator 
is required to consider specific technical and cost factors. Automobile 
manufacturers arc required to furnish to the Administrator any informa¬ 
tion developed concerning emissions from motor vehicles resulting from 
the use of any fuel or fuel additive or the effect of such use on the per¬ 
formance of any emission control cvice or system. 

No State may prescribe or enforce controls or prohibitions respecting 
any fuel or ,-dditive unless they arc identical to those prescribed by the 
Federal Government or unless a State implementation plan under sec. 110 
includes provision for fuel or additive control and such plan is approved 
by the Administrator as being necessary for achievement of national air 
quality standards. These restrictions will not apply to California. 

A civil penalty of $10,010 per 'lay is provided for violations of the provi¬ 
sions relating to fuels and additives. 
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